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DECISION AND ORDER


Petitioner Efren Cruz was convicted by jury on December 1, 1997, of the crimes of Second Degree Murder (Penal Code Section 187), Attempted Murder (Penal Code Section 664/187), and Possession of a Dirk or Dagger (Penal Code Section 12020(a)).  The trial proceeding was conducted by this court, and lasted 23 trial days.  Petitioner had, prior to trial, pled No Contest to a charge of Possession of Cocaine (Health and Safety Code Section 11350 (a)).


Cruz appealed to the Court of Appeal and the judgment was affirmed.  He now brings a Petition for Writ of Habeus Corpus, asserting that new evidence has arisen which proves that another, and not Petitioner, is the person who was the shooter in what has become known as the “Parking Lot 10 Case”.  It was upon the theory that Cruz was the shooter in that case that he was convicted of Second Degree Murder and Attempted Murder.  He asks that those convictions, and the findings and special allegations and the sentencing related thereto be vacated and set aside.


Respondent, the People of the State of California, by and through the District Attorney of Santa Barbara County, conceded that the original petition presented prima facie evidence which, if found to be true, would entitle the petitioner to the relief requested.  The court thereupon conducted lengthy evidentiary proceedings regarding the contentions raised by the petition pursuant to Penal Code Section 1484.  It is the truth of the disputed allegations in the petition that are determined through the evidentiary hearing.  In re Serrano (1995) 10 Cal. 4th 447; Rose v. Superior Court 81 Cal. App. 4th 564, modified on rehearing, review denied. 


Where there is a claim of actual innocence on the basis that someone else committed the crime, the issue to be determined is whether that other person actually committed the crime.  In re Johnson (1998) 18 Cal. 4th 447.  Petitioner bears the burden of establishing the essential allegations of his petition that serve as the basis for his requested relief.  Petitioner’s burden is by a preponderance of the substantial credible evidence.  Ex parte De La Roi (1945) 27 Cal. 2d 345; In re Malone (1996) 12 Cal. 4th 935.  The issue presented in this proceeding, therefore, is whether petitioner has shown by a preponderance of the substantial credible evidence that Gerardo Reyes, and not he, was the shooter in Lot 10 on January 26, 1997.


“To warrant habeus corpus relief new evidence must be such as to undermine the entire structure of the case upon which the prosecution was based; it must point unerringly to the petitioner’s innocence and must be conclusive; it is not sufficient that the new evidence conflicts with that presented at trial and would have presented a more difficult question for the trier of fact.  (Citations omitted)  Concomitantly, the new evidence must be credible and convincing.”  In re Wright (1978) 78 Cal. App. 3d 788.  Although the evidence must point “unerringly to innocence” the court will not “impose either the hyper technical requirement that each bit of prosecutorial evidence be specifically refuted, or the virtually impossible burden of proving there is no conceivable basis on which the prosecution might have succeeded”.  In re Hall (1981) 30 Cal. 3d 408.  “Obviously a confession by another party exonerating the petitioner does point unerringly to petitioner’s innocence and, if credited, undermines the entire case of the prosecution.”  In re Branch  (1969) 70 Cal. 2d 200, 215.


The writ proceeding evidence centered on statements made by petitioner’s cousin, Gerardo Reyes.  Reyes made a number of statements in a wired jailhouse conversation which amount to a confession that he had been the shooter in Lot 10 on January 26, 1997.  It is undisputed that Reyes had been at the location where the conflict began on the night of the shootings (then known as the Hurricane Club), but respondent’s position has been throughout that Reyes was never in Lot 10, and that he did not park his vehicle in Lot 10.  In addition to the evidence at trial against Cruz, Respondent relies upon Reyes’ position that prior to the events in question he parked up State Street.  His position was further that after the conflict arose within the bar, he and his wife walked up State Street to their car and drove home.  The testimony at trial of some witnesses either directly, or inferentially, supported Reyes’ version of events.  An issue is then presented as to whether Reyes’ vehicle was in Lot 10 on the evening in question.  The evidentiary review will focus on the identity of the shooter in Lot 10, and the related issues that bear on that question.

Writ Proceeding Evidence

Taped Conversation between Peter Zuniga and Gerardo Reyes

Employees of the Oxnard Police Department and the Ventura County District Attorneys Office became concerned that Efren Cruz might have been wrongly convicted for the Lot 10 shootings beginning in 1999.  Officer Dennis McMaster, the foremost gang authority within the Oxnard PD, had been a prosecution witness in the Cruz trial.  He received information that an inmate at Pelican Bay State Prison had information about the case.  That inmate had provided him with accurate information on a confidential basis in the past.  He contacted the inmate, Peter Zuniga, at Pelican Bay and through a cryptic form of communication was told that Zuniga believed that Gerardo Reyes, and not Efren Cruz, had been the Lot 10 shooter.  Zuniga informed McMaster that he was willing to wear a wire to prove the truth of this information.  McMaster thereafter shared this information with the Ventura District Attorneys Office, and they, sometime thereafter, decided to determine whether the information could be verified.  Zuniga was transported from Pelican Bay to Ventura County Jail prior to August of 2000, at a time when Gerardo Reyes was an inmate at that facility.


Ventura authorities arranged for Mr. Zuniga to be transported to Ventura County Jail on the pretext that he had a child custody matter to attend to.  An operation was developed for Zuniga to wear a wire in a court holding facility when Reyes would be the only other person present. In order to gain Reyes’ interest Zuniga had, in prior communications with Reyes, led him to believe that Efren Cruz was letting it be know that Reyes was the actual Lot 10 shooter and that he was also saying that Reyes had “snitched” on him.  Zuniga had fabricated a story he related to Reyes of having knifed Cruz in prison.  He had acted in response to Reyes’ request that he harm Cruz in order to keep Cruz quiet about Reyes.  Zuniga dictated a letter purporting to be from a Pelican Bay inmate to him asking that he pursue some form of written verification (i.e. a newspaper article, police report or court document) regarding the opposing contentions in order to resolve the issues presented.  As a “soldier” for the Mexican Mafia, Zuniga claimed to need such verification in order to obtain support for his actions against Cruz on behalf of Reyes while behind bars.


In their meeting at the Ventura County Jail on August 25, 2000, Reyes read the letter (Flaco letter), and then flushed it down the cell toilet.  Reyes and Zuniga then discuss the need for Reyes to obtain “paper” (written verification) in regard to what he may have said about Cruz and whether that information would disprove the contention that Reyes was a snitch.  Reyes references a newspaper article and his discussions with Cruz about it when they shared a jail cell after the shootings.  Reyes claims that Cruz is attempting to say that Reyes has put forth the contention that Cruz had argued with an individual in the bar, and that the same individual had been killed in the confrontation outside the bar.  If such were true, it would support the contention that Cruz was the shooter by supplying motive.  


Reyes attempts to discredit Cruz by pointing out that it was well known that the person involved in the bar argument with Cruz was not the individual subsequently killed in the parking lot.  


Reyes:  “—he knows dog—he knows, to me what he’s trying to do, ‘cause I, he brought it up to my attention, homie, when I was up there with him, I was his cellie, what happened right here eh I go Efren what is your problem?  Why don’t you fucken say what the problem is.  Do you think I would fucken say that? The only thing I said to him was that, supposedly that he was arguing with the vato.  But, hey check this out, homie, but you told me, remember when you told me that he was saying that’s the vato that got killed?”


Zuniga:  “Yeah.”


Reyes:  “—that ain’t him, homie.”


Zuniga:  “Huh?”


Reyes:  “It ain’t him, homie.  Leo (Leo Gonzalez) knows it ain’t him.  Leo was his bunkie, his bunkie for eight months after I jammed.  It ain’t him.  Little Gera (Gerardo Palencia) knows it ain’t him.  And Sporty (Ramiro Reyes) knows it ain’t him, homie.  We all know it ain’t him, ‘cause the vato Leo’s had been talking to (INAUDIBLE), you know what I mean and it’s-it’s not him, homes it’s-it’s not him.  That vato that we were talking to, that guy came to court to testify.  Okay, he keeps saying it’s him, homie, just to try to make me look bad.  But, I suppose (UNINTELLIGIBLE) I didn’t tell the juras (police) you were arguing with them.  They asked me why, why was Efren, your cousin Efren arguing with the guy.”  (Transcript, p.  22-23)


Reyes then relates that “two days after it happened” his aunt (Cruz’s mother) called him over to her house.  His aunt tells him the police know everything and are looking for him.  In his perspective, Cruz is the snitch because he told his mother what had occurred on the evening in question.


Reyes:  “I go over there and she’s telling me, the juras (police), they already know everything, they’re looking for you, Efren’s up there.  They want you and your wife, and I’m like what, she came and told me everything, how it happened, homes.  I’m like damn, Efren, ain’t right, homie, ya know, he called her up and told her that shit on the phone.  You know what I mean?”


Zuniga:  “Ohhh so that’s—“


Reyes:  “And so that’s how my aunt knew everything.  So she tells me, okay, check this out, either you’re gonna turn yourself in, they’re gonna get you some day.  But, the jura doesn’t have to listen to what Efren said, she told me, what Efren said, she goes, well, I want you to say that he wasn’t with you.  That he didn’t go over there with you, that he went in my cousin’s car.  I said, allright.  I told her, I talked to my jaina (wife), my jaina, my hefa (mother) and everything.  Me and my jaina, we were gonna have the same story dog.  (UNINTELLIGIBLE)—“


Zuniga:  “And she was with you?”


Reyes:  “Yeah, dog, she was with me all day, homie.  I did it, dog.”


Zuniga:  “Huh?”


Reyes:  “I did it, and she drove me away.”  (Transcript, p.  23-24)


Zuniga then relates that he had “heard something about that”, but that he had thought Sporty (Ramiro Reyes) had done it.  “That’s what I always thought, Sporty did it.”  Reyes says, “why am I gonna tell em something,” and Zuniga responds, “you gonna tell on yourself.”  Reyes expresses anger because “they” wanted him to blame Sporty.  He relates the pressure that Cruz’s family placed upon him and that his plan was to, if necessary, take the blame in order for his wife to avoid problems.  He states that in all the times he has gotten arrested, he has never talked to the police.  The police are telling him that “they already told us that you did it”.  Under pressure from the police who are threatening to arrest his wife, Reyes tells Zuniga, “I go, I-I’ll-I’ll try to answer some of your questions, what you got?”  Reyes then relates the police questioning and states that he confirms the family’s story with police.  He tells them that Cruz went to Santa Barbara in his own car, because the family told him to say that.  In reality Cruz had gone in Reyes' car to Santa Barbara.  


Reyes:  “He went on (in?) my car dog, I’m just saying this to back him up, man, like my tia told me, what he told the juras.  He told the juras he was trying to fix the car, and shit that’s why he, was still on the scene, whatever.”  (T: p. 27)  

(At the time of his original detention at the shooting scene, Cruz had told police that he had been upstairs trying to fix his car when he heard the shots downstairs.)


Reyes then relates that the police inquire as to why Cruz was arguing with the other person.  He responds “I don’t know if he was arguing.  I don’t know.”  He states he then snapped because he was aware there was a videotape inside the bar which would have recorded their actions.  He sticks to his story with police, refusing to acknowledge whether Cruz was in any argument.  He notes that the cameras helped him out.  He related that he told police he had gone over, introduced himself, had shaken the person's hand they were arguing with, and that these events were recorded.  He informs Zuniga that Cruz was drunk at the time he interceded.  He tells Zuniga that he went to the bathroom and when he returned, the conflict had resumed.  He then relates that in response to police questioning, he explained that after they were kicked out of the bar, he and his wife simply left.  


That completed Reyes’ rendition of police questioning to Zuniga, but he notes that at the preliminary hearing, “there’s like two vatos saying that I was a peacemaker inside, and I was thinking, ‘the camera’”.  (T: p. 30)  Both are then heard laughing on the tape.


Reyes then tells Zuniga how the conflict moved outside.  Reyes was telling his friends to leave.  His hand was broken, he had had to have surgery, and he was unable to “box”.  (Jail medical records from February 11, 1997, contain an entry made by Reyes in the Medical History section which, under the heading “Past Hospitalizations (Past Surgery/Major Injuries) reads: “Right hand ring finger-bone broken”.)  Efren had stayed at the scene of the confrontation and was calling for him, “Gera, Gera”.  Reyes states he was upstairs getting into the car and decided that he couldn’t leave his cousin.  He grabbed his gun and went downstairs, still yelling “let’s jam, let’s jam”.  He then saw Michael Torres (the murder victim), and heard his name, Gera, being called.  He then began to fire.  He describes in detail the shootings, especially the killing of Michael Torres.  


After the shooting he tried to get Cruz to the car, but relates that Cruz wanted to stay and “box”.  Another homie grabbed the gun from him and he fled.  He notes that others from the group began kicking the victims, and Cruz continued to refuse to leave.  Reyes explains that Cruz was implicated because the gun was left near him and he had gunpowder on him.


The only possible “paperwork” presented as evidence in this proceeding was Respondents Exhibit 7, Det. Armando Martel’s report from an interview with Gerardo Reyes conducted on January 27, 1997.  In that report, Martel memorializes his conversation with Reyes and states that the only negative contact Reyes remembered in the bar was a brief incident with an older man who had attempted to introduce himself to Reyes’ wife.  “Reyes did say he did get involved in a matter between the security personnel and Efren Cruz, who was being escorted out by security.  Reyes said he attempted to mediate the problem between Cruz and the security.  Reyes said neither he, nor any of his friends were involved in a confrontation with any local Santa Barbara residence (sp) inside the bar.”

This police report is also significant in terms of what it relates as to the location of Gerardo Reyes’ vehicle on the evening in question. When Reyes is questioned two days after the shooting by Det. Martel, the detective memorializes part of the conversation as follows:



“Reyes said he and Beronica then decided to leave the bar and exited through the front door.  He was followed out by several of his friends from Oxnard.  Reyes said he was intoxicated at that time and was not sure where their vehicle was parked.  Reyes said his wife, who was driving, had not been drinking and she led him to the vehicle.  He believes they turned right as the(y) approached Ortega Street.  I asked Reyes if the car was parked in a multi-level parking structure and he was not sure.”  

(The videotape shows Reyes and his wife going north on State St. after leaving the Hurricane Club.  Turning right as one approaches Ortega Street would have taken him into the vicinity of  Lot 10, not up State Street.)


Reyes’ recollection that he said nothing to police which would be a form of ‘snitching’ was not contradicted by any evidence in the writ proceeding.  But Reyes goes to great lengths to explain how Cruz had placed him in jeopardy by telling Cruz's mother about the events of the evening.  In his version of events, it was necessary to break his long-standing rule of refusing to talk to police because Cruz, through his family, had implicated Reyes in the evening’s events. He lays blame at Cruz’s feet for not having taken an offer of 15 years to resolve the matter.  He further justifies his course of conduct by asserting that his actions were taken in order to protect Cruz, and because his actions would have been unnecessary if Cruz had departed from the scene.

Reyes:  “I—I feel sorry for the homie, ‘cause he got busted dog.  But he had his chance, homie.  Fifteen milas, dog, for a self-defense, homie—“

Zuniga:  But that’s—that’s not even like, hmm, the issue no more homes.  You know what I mean that—“

Reyes:  “It’s ugly, ya know, ya estuvo, homie.  You know what I’m saying (UNINTELLIGIBLE) Come on homes, you know what I mean, I’m not going another round for fucking nada (UNINTELLIGIBLE)  I did it. You know what I mean?  ‘Cause I didn’t do it for myself, homie, I did it for him.  So why would I, fuck, that’s what he’s expecting me to do, homes, but fuck no homes.  That’s not the way to go, homie, ya know?  And fuck, homie, now he’s in there fuckin’ saying I told on him.  It ain’t right, homie, ‘cause I know that, well, come on, Why am I gonna say something stupid like that, homes.  That I did it.  You know what I mean.  Y que man, que homie, (UNINTELLIGIBLE) papales, for his trial, this is at his trial, homie, his hefa said, okay, my—my son won’t say anything.  Ya know ‘cause he could get in trouble whatever.  But his cousin, Gerardo Reyes, is the one that did it.  And, and everybody, this, she was up there talking shit—“

Zuniga:  “Were you tripping out, on, on how, hmm, she knew you did it?”

Reyes:  “Yeah.  (INAUDIBLE)  He called her and told her, homie. I mean, that’s the only way, homie.”

Zuniga:  “What’d you tell your hefa?”

Reyes:  “I told my mom and dad, I did it, homie.  You know, I go, hey mom and dad, I did it but, uh, I didn’t do it for me, ya know, I, shit, if I coulda left him, I could have left him there, homie.  But I said, uh, I seen him, (UNINTELLIGIBLE) fuck, come on homie"

Zuniga:  “Can’t let that happen—“

Reyes:  “And I, ya know, and I wouldn’t have been able to live with myself, homie, I ya know, I rather, I, I’m glad I did this instead of leaving him there and he could have been killed, you know what I mean?”  (Transcript, Tape 1: p. 49-50)   


In later conversation, Reyes is explaining all that he has put his wife through.  He discusses his unfaithfulness in marriage and the fact that his wife has been arrested with him on prior occasions.  He relates to Zuniga that he instructed his wife to drive around the parking lot and that she had seen everything that had happened.  She had “seen the fucking head blow, pow.”  (Tape 2: p. 18)  In discussing the fact that he had shot the murder victim in the back of the head, he explains that there were 15 of the Santa Barbara guys, “Big Boys, dog.”  He referred to them as “work out vatos”.  He then laments that his smaller homies were drunk and “acting stupid”.


He explains that he took his cousin’s girlfriend (Valerie Ortiz) with him on the trip back to Oxnard.  He convinced her not to say anything that would implicate him in the evening’s events. 


Reyes:  “(INAUDIBLE) I’m a kil-kill you bitch.  If you say something.”


Zuniga:  “What you tell her?”


Reyes:  “I told her, if you say something, I said, she said, I’m not saying nothing, I didn’t see nothing.  (INAUDIBLE), so she didn’t say nothing (INAUDIBLE) anything, homes, ‘cause she didn’t see.  She (UNINTELLIGIBLE) because (UNINTELLIGIBLE), (INAUDIBLE), that’s (UNINTELLIGIBLE) she’s cool, she ended up getting married with my wife’s primo (cousin).”


On the second tape, Zuniga and Reyes have extensive discussion about how to handle the situation.  Zuniga repeatedly offers to handle the matter when he returns to prison, if Reyes desires this course of action.  Reyes, after much equivocation, gives approval for Zuniga to act.


Reyes:  “So fuck him, homes.  You know what I mean, if he’s gotta go, he’s gotta go, I don’t give a fuck, homie, ‘cause I’m gonna be, he already let me know homie where he stands, dog.  I think he’s gonna try to talk.”  (Tape 2:  p. 37)


Reyes clearly thinks he is going home soon at the time of the conversation between he and Zuniga.  He is in court for a bail hearing, and states, “I should be getting out today dog.  I got a good judge.  And he’s gonna lower my bail.”  (T:  p. 44)  He later says, “I’m gonna jam today, homie.”  He also claims to have been arrested with his wife on six occasions for attempted murder (Transcript, tape 2: p. 21), so facing serious charges does not appear to have been a new experience for Reyes.  He was released on a bail bond a short time thereafter.


March 27, 2001 Interview of Gerardo Reyes


Detective Jesse Rose and Sergeant Don Knapp of the Santa Barbara Police Department conducted a lengthy taped in-custody interview of Gerardo Reyes on March 27, 2001.  Counsel have referred to this as the “recantation interview”.  Reyes had been sentenced to 12 years in state prison after being convicted for the crimes he was in custody for at the time of his taped interview with Peter Zuniga some seven months earlier.  The interview was conducted utilizing a questioning format which was admitted by the officers to be highly leading in nature.  The officers made Reyes aware of the fact that they were recording the interview.  They also note to him that they are not giving him a Miranda warning, and are not going to use his statements against him.  The questioning is clearly intended to elicit responses supportive of law enforcement’s theoretical contention that Reyes knew he was being taped and was admitting to the shootings simply to help his cousin, Efren Cruz.  In response to such leading questions, Reyes reluctantly agrees with the officers’ contention that he was aware Zuniga was wearing a wire in the discussion seven months earlier.  

Det. Knapp:  “Okay.  Let me put it this; we’re not trying; I’m not; we’re not trying—I mean, you got; I’m looking at you right in the face right here, man.  I’m not lying to you.  Okay?  We are not trying to get Peter (Zuniga).  We are not trying to get—we’re; we’re trying to find out what in the world is the truth here.  Okay?  Now, if Peter called you, or told you on; in a letter, that he was going to come down and he was going to wear a wire…”

Reyes:  “Hmmm.”

Det. Knapp:  “Did he tell you that?  In a letter?  Just; look me in the eye, man!  I’m not; we’re not trying to get Peter in trouble.”

Reyes:  “Yeah. He was; he was down here.  He was down; he didn’t tell me nothing like that on the phone, or letters.”

Det. Knapp:  “Okay.  Did you know he was being; that he was wired when he walked in there?  Look me in the eye, man!  He; did you know he was wearing a wire?”

Reyes:  (Softly) “Yeah.”

Det. Knapp:  “And how did you know he was wearing a wire?”

Reyes:  “I just knew, man.”

Reyes reiterates his original version of the events of the evening in question.  He confirms that he and Peter Zuniga are long time close friends.  He agrees with the assertion put forth by the police interviewers that he made the statements he had made to Zuniga for the purpose of helping his cousin, Efren Cruz.

Det. Knapp:  “…the only reason they have you on tape is because, you knew he was wired, and you were trying to help out your cousin.  Now, like I said, we’re, we’re; is that your…”

Reyes:  “I can’t tell you ‘Yeah,’ because I know you guys; see, now that you brought it up to my attention that, by doing that, you guys could press charges on me…”

Det. Knapp:  “No; listen.  Listen…”

Reyes:  “As an accessory or something.”

Det. Knapp:  “I’m telling you right now: We’re not going to file any charges on you for any of that, or any of those other two guys.  Or anybody else.  All we want; we’re just on an infor—a mission, here to make sure we know the truth.  And, that the right guy’s doing the time.”

Reyes:  “I wanted to help my cousin, man.  I wanted to help my cousin.”

Reyes relates negative information about Cruz to influence the officer's perspective about the controversy involving the identity of the shooter.  (He, of course, cannot tell them that he knows Cruz was the shooter because he denies he was in Lot 10 that evening.)  He tells them that Cruz received a "dishonorable discharge" from the Army.  They correct him and say Cruz received a "general discharge".  They note Cruz was in a bar fight and Reyes offers, "He gots; for a stabbing, you know what I mean?"  He then confirms to them that Cruz used a Leatherman knife in the Lot 10 case, just as he had in the Army bar fight.  He then reminds them he didn't see Cruz commit the shootings.

"…obviously, obviously, there's people that said they seen him do it.  You know?  And he had gunpowder and stuff, but.  And I just, "Fuck, man," you know?  I miss him, and, and I love him, and--but it was a mistake for me to do that.  I'm telling you: Yes, it was a mistake for me to do that.  What I did."  (referring to his taped confession, ostensibly made in order to help Cruz)  (Transcript p. 18)

He later explains that the confrontation in the bar began when Ramiro Reyes and Efren Cruz became upset because "somebody's tried to mess with, with their girls".  He then tells them that he only heard about later events and was informed that his guys got jumped, and there was fighting in the parking lot with three or four of his friends fighting "fifteen of them".  He again points the finger at Cruz as the shooter:  "If he says it isn't him, you know, why; why walk forward three, four years later, now; that; the guy, you know; I mean he had time to think in there and master-plan; whatever, and now he wants (indistinct)".  A substantial portion of the remaining time spent during the conversation is focused on Det. Rose and Sgt Knapp's efforts to try to convince Reyes to submit to a polygraph examination.  He is asked to take a polygraph and refuses at least a dozen times.    

Peter Zuniga

Peter Zuniga is a member of the Colonia Chiques gang in Oxnard.  He grew up with Gerardo Reyes and testified to having engaged in gang related activities with him over the years.  Zuniga was sentenced to state prison for three counts of home invasion robbery.  He testified openly to his activities as a "soldier", or enforcer for the Mexican Mafia in state prison.  He had known of Efren Cruz through Gerardo Reyes and testified that Efren Cruz was not a gang member.  He said that Cruz "wore tight pants", meaning that he was not part of the gang lifestyle in any fashion when he had known him.

He spoke to Efren Cruz when both were inmates at Pelican Bay.  They spoke in the yard and Cruz related to him that Gerardo Reyes had committed the Lot 10 shootings and he had gone down for it.  Cruz said he was drunk and didn't remember much.  Zuniga testified that he believed Cruz because Cruz had no "reputation" and the Lot 10 shootings were "something Gerardo Reyes would do."  

Zuniga was offended that Reyes had let his cousin go down for his crime, so he contacted Reyes and told him his cousin was "going back on appeal" and was "going to tell on him".  He sensed that Reyes was concerned and fearful when informed of this.  Zuniga asked Reyes what he wanted him to do about the situation.

Zuniga sent Reyes a letter with an inmate undergoing release (Dopey), in which he offered to stab Cruz if Reyes sent him drugs in prison.  Reyes sent the drugs but they were intercepted before they reached Zuniga.  Zuniga later informed Reyes that he had accomplished the stabbing of Cruz for him in any event.  Zuniga decided to contact law enforcement in order to reveal the information he had learned.

He was subsequently transferred to Ventura County Jail.  There he spoke to Reyes and told him there was "paperwork" going around which might show that he was a "dry snitch" --  that he had said something to police, no matter how innocuous, that he wasn't supposed to say which would prove him a "rat".  He conversed with Reyes and obviously developed his confidence in the relationship.  The two talked "on the pipes" --through the county jail plumbing--and Reyes began to tell Zuniga what had happened in Lot 10.  Zuniga told Reyes to shut up because others could overhear their conversation.

It took Zuniga several months to work out his agreement with prosecutorial authorities in Ventura County.  It was finally agreed that if he helped with the wired conversation with Reyes, the authorities would endeavor to do what they could to assist him with obtaining an early release on his sentence.  Zuniga testified that very little remained to be served of his sentence at that time.

Zuniga was obviously extremely nervous during the taped conversation with Gerardo Reyes.  The tape is often difficult to hear because the words are muffled by an audible gulping or guttural noise Zuniga makes.  He was likewise nervous while testifying.  He testified to threats that had been made to his family members and said, "I've got a green light on me".  A "green light" is an authorization to injure or kill in gang parlance.  He insisted that he had not acted simply to get an early release, expressing disdain at the suggestion that he would have any problem serving out his sentence.  He testified to being motivated by the wrongfulness of Gerardo Reyes' conduct in allowing his innocent cousin to go to prison for a crime he committed.   

  Rudy Ramos


Rudy Ramos is the husband of Veronica Ramos, a first cousin to both Efren Cruz and Gerardo Reyes.  He is an employed veteran with a wife and two children.  His wife, Veronica, is a cousin to both Efren Cruz and Gerardo Reyes.  At the time of the Lot 10 shootings, Efren Cruz resided with Ramos and his family in Oxnard, California.  Earlier in the evening of January 25, 1997, Ramos had gone out with Cruz, Reyes, and several of their friends who were later involved in the Lot 10 confrontation.  They had returned to the Ramos household before departing to Santa Barbara.  Ramos decided not to go with the group to Santa Barbara due to objection from his wife.  


Before the group departed from the Ramos household, Ramos testified that Gerardo Reyes showed him a weapon.  He described the weapon as a .38 caliber revolver, shiny chrome or steel, with a broken brown wooden grip.  This description matches the description of the murder weapon utilized in the Lot 10 shooting.  He testified that Cruz, Valerie Ortiz, Gerardo and Beronica Reyes left from his home in the Reyes’ Mustang.


He testified that he and his wife began to call around the next morning because Cruz had not yet returned to their home.  He spoke to Gerardo Reyes that morning and Reyes told Ramos to come to his house and he would tell him everything that had happened that night.  He did not want to tell Ramos what had happened over the phone.  He went to Reyes’ home around midday.  Reyes told Ramos that they had gotten into an argument with some guys from Santa Barbara that evening and that Cruz had tried to calm both sides down.  The argument continued and Reyes told Ramos that he and his wife left early.  Reyes said he went to his car, opened the trunk and put on gloves and a knit cap.  He got the gun went to the scene of the confrontation, and “shot one guy in the head and shot a couple more times”.  Reyes said that he had shot the individual in the head and that blood went everywhere.  He said that he had shot one other individual.  Reyes said that he had thrown the shirt he was wearing away and had bought an identical shirt.


Ramos testified that Reyes and his wife had come to his house that afternoon before attending a Super Bowl party next door.  Reyes repeated the substantive events that he had related to Ramos earlier in the day in the presence of Ramos and his wife.  Ramos testified that he had not been interviewed by law enforcement at any time concerning these incidents.  He further testified that he did not come forward voluntarily because of fear of Gerardo Reyes, and because he hoped that authorities would be able to figure out what had occurred without his having to do so.  The Ramos family moved to Texas in the summer of 1997.  


Veronica Ramos

Veronica Ramos, the wife of Rudy Ramos is a first cousin to Gerardo Reyes and Efren Cruz.  She testified about the events of the evening of the 25th of January.  She testified that she saw Gerardo Reyes show her husband something that she believed was a gun before the group left for Santa Barbara.  She saw the group leave in the Reyes’ Mustang and two other cars.  Efren Cruz and Valerie Ortiz were in the Mustang with the Gerardo and Beronica Reyes.  


She testified that she received a phone call from Gerardo Reyes between 1:00 AM and 2:30 AM the next morning.  Reyes asked her if Efren Cruz was home yet.  She asked why Reyes was inquiring about Cruz.  Reyes' only response was that something bad had happened.  Ramos testified that Reyes called two or three more times that night asking about Cruz.  

Reyes and his wife went to the Ramos’ house that afternoon.  Beronica Reyes told her that Gerardo had shot someone that night at the club.  She told her that Gerardo had grabbed the keys from her, had popped the trunk open, and had retrieved the gun.  She said he was “firing the gun, shooting like aiming to kill”.  Beronica told Veronica that Gerardo threw his shirt out the window on the way home and that he had bought a new shirt of the same style the next day.  She said he had thrown away gloves at the same time he threw the shirt.  

Ramos testified that she overheard Gerardo Reyes tell her husband that he had shot two guys in Santa Barbara.  She overheard him say that Ramiro Reyes had gone up to one of the victims, had kicked him and hit him with the gun.  She overheard him say that the gun had been thrown away.

Mrs. Ramos did not tell law enforcement what she was aware of later that day when a search warrant was executed at the Ramos residence.  She did tell family members, including Efren Cruz’s mother, about the statements made by Gerardo Reyes.  

It is interesting to note that Respondent was unaware that Mrs. Ramos had returned to California after the family’s move to Texas, or that she had done so pursuant to prosecution subpoena.  She was subpoenaed to the trial of Efren Cruz by the District Attorneys Office and waited for several days in the courthouse halls.  She was never spoken to by any of the legal staff of either the prosecution or the defense.  The respondent clearly was unaware that its office had subpoenaed this witness to trial.  One is left to wonder what impact her testimony would have had on the trial proceeding in late 1997.

Mrs. Ramos did prepare a declaration in support of a motion for new trial in December 1997.  This declaration will be discussed later in this decision.  She prepared a subsequent affidavit with the help of Texas law enforcement in 1999.  Those statements were generally consistent with Mrs. Ramos’ testimony in the writ proceeding.  She testified that she had been less than forthright when originally questioned by law enforcement on January 26, 1997 because of fear.  She feared what Gerardo Reyes could do to her or her family.  She testified that Gerardo had been involved in “drive-bys (and) beating people up”.  The source of her information was Gerardo Reyes.  Detective Dennis McMaster of the Oxnard Police Department testified in the writ proceeding to a number of violent confrontations involving Gerardo Cruz and to his reputation as an extremely violent person.  There was also evidence at trial from an uninvolved witness that she and her brother had been beaten up by Gerardo and Beronica Reyes on a prior occasion.  Mrs. Ramos also testified to overhearing Beronica Reyes tell Valerie Ortiz, in a threatening manner, to lie to the police about the events that had happened.  Overhearing these threats also caused fear on her part.

Officer Kim Fryslie

Kim Fryslie is an officer with the Santa Barbara Police Department.  He was assigned as a Detective with the department on January 26, 1997.  He was given the task of executing a search warrant at the home of Ramiro Reyes (Sporty) on that date.  He arrived at the home around 7:00 or 8:00 PM.  At the home he spoke to Veronica Reyes, the 15-year-old sister of Ramiro Reyes (unrelated to Gerardo Reyes).  He asked her about her brother’s activities the evening before.  Veronica Reyes was called as a witness in the writ proceeding and either denied having made statements to law enforcement or lacked recollection in response to most questions.

Veronica Reyes told Officer Fryslie that her brother had left home around 6:00 or 7:00 PM the prior evening.  She said she was awakened at approximately 3:45 AM the next morning by a telephone call.  The caller was identified through a proficient and careful questioning process undertaken by Detective Fryslie utilizing a photograph with a number of persons.  The caller was Gerardo Reyes.  He wanted to talk to Ramiro Reyes.  She went to Ramiro’s bedroom to wake him up, and it took a long time to awaken him.  He told her that he didn’t want to talk to the caller and she relayed that information to the caller.  The caller insisted on speaking to Ramiro, and she went back to her brother, who finally went to the phone.  She overheard parts of the telephonic communication.

She heard talk about a gun and that there had been some sort of trouble.  Her brother said that it had taken some time to get out of there.  He also said something about something being hidden under a car.  (The gun used in the shootings on the first floor of Parking Lot 10 had been recovered under a vehicle near the stairwell corner of the second level of the parking lot—just above the shooting scene.)  She said that her brother was using “backward talking”—a form of speech which is hard to decipher for one unfamiliar with it. 

Sergeant Armando Martel

Sergeant Armando Martel interviewed Veronica Reyes and Margarita Reyes, both sisters of Ramiro Reyes in early 1997.  His interviews did not result in formal police reports.  Sergeant Martel had raw notes from his interview with Margarita Reyes.  Margarita Reyes told him that she had overheard a conversation between her brother and Gerardo Reyes.  The conversation occurred in the backyard of her residence and related to an incident that had occurred in Santa Barbara.  Gerardo Reyes was angry with her brother.  His anger related to a gun and Margarita overheard her brother, Ramiro, say something to the effect that, “I couldn’t, I couldn’t.  It just clicked.”  Margarita’s assumption, based on the content of the conversation, was that Gerardo was mad because Ramiro did not shoot the victim.   Margarita told Detective Martel that Gerardo was mad about the gun, that he referenced going back to Santa Barbara, and that the conversation occurred Sunday morning, which would have been shortly after the homicide.  Margarita told Sergeant Martel, based upon the content of the conversation overheard, and what she had heard from others, that she understood that Gerardo Reyes had shot the victim and then had given the gun to Ramiro to shoot the other victim.

Detective Roger Aceves

Detective Aceves testified that he contacted Margarita Reyes during the investigation.  She told him that she had overheard a conversation between Gerardo Reyes, her brother Ramiro, and an individual know as Cuatros or Jose Arenas.  She said that Big Gera—Gerardo Reyes—was angry and speaking in double speak.  He was angry because Little Gera had thrown something under a car, he couldn’t get it back, and then the streets were blocked off.

Adela Reyes

Adela Reyes, Efren Cruz’s mother, testified that Gerardo Reyes had told her that he did it (committed the shootings). She testified that he said “I did it Tia, I did it.” 

Paul Cabral

Paul Cabral was a member of the Santa Barbara group in the confrontation at Parking Lot 10.  He testified that Gerardo Reyes was in the parking lot during the confrontation between the two groups.  A stipulation was entered into during the trial that Mr. Cabral had testified to the same information at the preliminary hearing.

Peter Kolla

Peter Kolla testified that he was at the Paradise Cafe when gunshots were heard on the evening in question.  He went out the front door observed a car pulling down Ortega Street.  Three individuals ran down the street and got into the car.  The car was a two door black sedan with a spoiler.  The license plate had a “3” in it.  (Reyes’ Mustang was a two door black sedan with a spoiler and its license plate began with a “3”.)  The driver was female and had dark hair.  She was Hispanic or white.  The three who entered the vehicle were white or Hispanic and had dark coats, like heavy wool peacoats.  They were running fast and one had tan suede ankle high boots.  The car was similar to a Maxima, a Nissan or a Datsun.  He testified that it was less likely that it was a Mustang, but possibly of that make.

Two witnesses at trial had come out of the Paradise Café and had testified about seeing a car pick up three people on Ortega Street after hearing the gunshots.  Their descriptions of the vehicle were similar but they recalled its direction of travel differently.  Robert Aldecoa saw three Hispanic males with "darker colored skin, dark hair" running toward him.  They jumped into a dark colored car he thought was a Toyota Celica.  He believed the car was going toward State Street.  Molly Aker saw three men "running as fast as they could".  They jumped into an older style dark or black vehicle that was like a Toyota Celica.  The car had "driven across the street to pick them up" and then had come up Ortega to Anacapa and turned right.  She remembers baggy clothes and "one of the guys was tall, kind of big, I remember heavier set, maybe curly hair".  He was perhaps "just the one I saw in front".  She remembered seeing the color blue on one of their shirts.  

Andrew Tynes
Andrew Tynes was in Parking Lot 10 on the evening of the shootings.  He witnessed the confrontation in the parking lot.  He did not testify at trial.  At the writ proceeding he testified to his perception that the confrontation involved a large group of men attacking a single man.  That man was run out of the parking lot and returned with a gun.  He shot several members of the large attacking group.  He recalled that the individual who had confronted a female in the parking lot had been one of the shooting victims.  The trial evidence clearly demonstrated that there was a large group of men from Santa Barbara (around a dozen) confronting a smaller group of men from Oxnard (perhaps 6-7).  It was also clear from the trial evidence that the individual who confronted the female in the parking lot, Mark Gomez, was not a shooting victim.  

Tynes recalled the shooter as an individual wearing a dark top and light pants.  He was no more than 5’10” and did not have long hair.  He later testified to having described the shooter as between 5’11” and 6’1”.  His pants were white or lighter than tan.  He could see the belt loops contrasting with the individual’s belt.  His description of the dress of the shooting victims varied substantially from the trial testimony.  He also testified that both shooting victims were shot in the front of their bodies.  The second shooting victim, Michael Torres had clearly turned to run from the shooter and was shot in the back of the head.  

 October 17, 2000 taped interview of Efren Cruz
Efren Cruz was interviewed by Ventura County authorities on October 17, 2000.  Investigator Dan Thompson and Deputy District Attorney Bill Haney conducted the interview.  Oxnard Police Officers Dennis McMaster and Trent Jewell were also present.  Cruz received a lengthy and appropriate introduction to the interview process.  He related the following regarding the events leading up to, and including, the Lot 10 shooting.

Cruz related the movements and activities of the changing group on the evening of January 25, 1997.  He stated that he was feeling the effects of the alcohol ingested at a bar early that evening, and that he used cocaine before leaving for Santa Barbara.  He told the investigators that, before their departure, Gerardo Reyes was calling people to try to get a gun.  Cruz informed Reyes that he had a gun in the house.  Reyes prevailed upon Cruz to give him the gun.  The gun had been handed to Cruz in a black knit Raiders beanie several nights before after he agreed to hold it for another individual.  There was also a pair of brown gloves in the knit cap.  Cruz felt that the gun was stolen, had been used in a crime, or that the group he was with felt the police were close.  It was given to him because “he’s not on probation”—i.e. subject to search and seizure.  Reyes tried on the gloves and loaded the gun in Cruz’s bedroom before they departed in Reyes' black Mustang automobile.  

They went to a club in Camarillo and then decided to go to Santa Barbara.  They had bought beer and were drinking on the highway.  Cruz and Ramiro Reyes were “playing races”—seeing who could drink the fastest.  Cruz stated that he blacked out and didn’t remember the parking of the vehicle or getting to the club.  “I don’t-I don’t remember nothin’.  I remember bein’ in the freeway and I remember drinking one last beer and listening to some songs and I remember we threw the beers out to the grass and that’s all I remember.”  (Transcript: p. 38) 

Cruz next remembers being in the bathroom of the club with Gerardo Reyes.  They were going to ingest more cocaine, and Cruz does not remember if he did so.  He then drank two more beers at the club.  His memory is thereafter confused, including a memory of a confrontation, possibly involving Gerardo’s wife, and then being outside the club next to some bushes.  He remembered a lot of yelling in the area.  He believed there was going to be a confrontation and he believed he pulled out a Leatherman tool with a knife blade at that time.  He recalled a lot of yelling to “Gera”.  

He ran up the stairs and saw Gerardo Reyes and two others coming toward him, down the stairs.  He next remembers the confrontation with the other group and shots coming from behind him on his right side.  Cruz claims he froze when the shooting started.  

“And, um, I was right there and-and I thought I couldn’t run, I just kept staring straight ahead and I noticed somebody jumpin’ on him and kicking him and that’s all I remember at that time.  Somebody was kicking him.  I don’t know how, where or what, but I remember running.  I don’t even remember running.  I-all I remember is h-hearing a lot of sirens and I remember telling myself in my mind, ‘Go down there’, so they can know that you didn’t do it and that’s why I walked to-to-to where the sirens were coming from.”  (Transcript, p. 50)  

He told the investigators that the shooter was walking toward the other group as 

he was shooting and that he knew that the shooter was his cousin, Gerardo Reyes.  

Cruz:  “I-I can’t really exactly say how, but, uh, it’s like I said when I was-when I had attention focused straight ahead of me, um, it’s just something that passes by on your right hand.  I remember being stunned.  I-I-I was shocked.  I was like in-I couldn’t move, move my body.  But out of the corner of my eye I remember seein’ that gun and my cousin’s hand stickin’ out.”  (Transcript: p, 59)

Cruz related that he was very drunk and didn’t recall when he had taken the blade out on his Leatherman tool.  He indicated that he was “half blacked out”.  He did not recall hearing any glass breaking or any whistling.  Those sounds at the time of the confrontation were the subject of testimony from witnesses at trial.

He said that he had lied at trial in regard to having thrown his hands up to the right side.  He had done so in order to have a cover story when asked about the identity of the shooter.  He stated that he didn’t want to identify his cousin for fear of retribution.

Alcohol and Drug Evidence
Officer Patrick Clouse testified at both the trial and at the writ proceeding.  He was on duty in plain clothes on the evening of the Lot 10 shooting.  He arrived at Lot 10 and observed other officers attending to the shooting victims.  Within a minute or two, he observed Efren Cruz walking down the center ramp, then northbound toward Ortega Street.  Cruz looked nervous to Officer Clouse so he contacted him.  Officer Clouse had removed his outer shirt so that his vest, gun belt and badge were visible.  He grabbed Cruz when he appeared to be reaching for an object in his pocket.  The object turned out to be the Leatherman tool with the blade exposed.  Cruz had blood smeared on one finger.  At the writ proceeding, Officer Clouse testified that Cruz had been drinking to a minor degree and that he showed no objective signs of intoxication.

A blood sample was taken from Efren Cruz some 8 hours after he was initially contacted in Lot 10.  It was never tested for use at the trial proceeding.  It was analyzed for alcohol and drug content during the course of the writ proceeding, and after Officer Clouse’s testimony by the California Department of Justice laboratories.  Criminalist Norm Fort, who supervised the Ventura County Sheriffs’ Forensic Alcohol Program for 16 years, testified that given the blood alcohol level at the time of the blood draw, and extrapolating back with known burn off rates, Cruz’s blood alcohol level at the time of the incident would have been approximately .23.  (He calculated a blood alcohol range of .19-.27 at the time of the incident.)  .08 is the legal limit for impaired driving, so Cruz was approximately three times that limit.  Fort testified that persons are intoxicated at that level.  Cruz’s blood sample was also positive for cocaine metabolites.

The blood on Cruz’s finger had also never been analyzed for evidentiary use at trial.  It was DNA typed during the writ proceeding and the blood was Cruz’s own, and not that of either victim.  

Gunshot Residue Evidence
Steven Dowell, a criminalist with the Los Angeles County Department of the Coroner, and an expert in gunshot residue analysis, testified at both the trial and at the writ proceeding.  He analyzed the gunshot residue kit evidence taken from the hands of Efren Cruz after the Lot 10 shootings.  He testified that there were several unique particles of gunshot residue on Cruz’s right hand sample and several consistent particles of gunshot residue on his left hand sample.  He opined that Cruz was either the shooter, or was within the environment where the shooting occurred.  At trial he testified that residue would be in an environment within 2 ½ feet to the side, top, back, and bottom of the fired weapon, and within up to 5 feet in the muzzle direction of that weapon.  He testified in a similar fashion at the writ proceeding, but added that new studies had shown that gunshot residue can exist up to 20 feet in the muzzle direction of the fired weapon.

Clothing and Physical Descriptors
The court spent considerable time during the writ proceeding, and after the submission of the matter for decision, reviewing the videotape from the front of the Hurricane Club on the evening in question.  The videotape is taken at night in low light circumstances, but certain details regarding the clothing and descriptions of the participants can be discerned.  This videotape was in evidence at trial.

The videotape and other evidence at trial or from the writ proceeding reveal the following about the clothing and physical descriptions of the Oxnard group.  


Efren Cruz—is approximately 5’8” and has light skin and black hair.  He was the shortest of the group that entered together.  He weighed approximately 180 lbs.  He was wearing a long sleeve dark and medium blue and white plaid pendleton type shirt (Size XL).  His pants were dark blue levis.  (Size 38 waist, 30 length)  His shirt and pants were baggy in appearance.  His shirt was untucked when entering the club and tucked in, but baggy in appearance upon departure.  He wore black, ankle high combat type boots which were not visible at the ankle level because of his baggy pants.  He had a light moustache, no other facial hair, and a “fade” haircut (very short around the ears and base of the head and longer on the top, or crown of the head) with slight sideburns below the center of the ear.  His hair on top stood straight up and was longer than that of any of the other persons in the group. 

Gerardo Reyes—is approximately 6’0”-6’1” (in the taped interview with Santa Barbara police, he said he was 6’1” or 6’2”).  He has light skin and black hair.  He weighed approximately 220 lbs.  He bears a familial resemblance to his cousin, Efren Cruz.  He was the tallest of the Oxnard group.  He was wearing a dark long sleeve flannel type shirt with brown, possibly patterned into it.  He wore dark levi type pants which were more form fitting than the pants worn by others.  His shirt was tucked in when entering the club and tucked in upon departure.  He wore brown ankle high hiking style boots, and the tops of the boots at ankle level were visible.  His clothing was not baggy, and he appears thick through the upper torso (broad shouldered) and thin from the waist down.  He had a moustache and a goatee.  His hair was cut close to the scalp in a strong fade, with virtually no sideburns.  He led the group up to the bar entrance, and led them away upon their departure.

Leo Gonzales—appears to be an inch or two shorter than Gerardo Reyes.  He was wearing a tan or light brown short sleeve shirt.  His shirt was not tucked in upon arrival, but was tucked in upon departure.  He had dark pants which could be black levis.  His shoes were dark or black.  He had a fade haircut.

Ramiro Reyes—appears to be just slightly taller and somewhat thinner than Efren Cruz, and has brown hair.  He wore a brown and white plaid pendleton type shirt.  His shirt was not tucked in upon entering the club, but was tucked in upon departure.  He wore blue levis and at times belt loops were visible.  His clothing was baggy and he wore white tennis type shoes.  He had a fade haircut. 

Unidentified—an individual about the height of Leo Gonzales, with dark skin, a dark brown, tucked in long sleeve shirt and blue levis.  Belt loops were visible at times.  He wore brown shoes or boots.  He had a hat or cap in one of his back pockets.  This individual is seen throwing many gang signs and making verbal taunts to the interior of the bar upon departure.  

Unidentified—a short individual (shorter that Cruz) seen throwing gang signs when the group left the front of the bar.  Wearing a lighter brown and white patterned pendleton type long sleeve shirt and light pants.  This individual is not seen arriving with the group, but leaves with them.

Gerardo Palencia—is seen arriving with the group, but not leaving with them.  He wore a tan or light brown short sleeve shirt.  His pants were black, or dark in color.     

The Trial Evidence

Respondent’s position is that the writ proceeding evidence contradicts the trial evidence and that the evidence at trial was compelling in terms of demonstrating the guilt of Efren Cruz for the Lot 10 shootings.  The following discussion focuses on the evidence at trial that bears on the identity of the shooter in Lot 10.  Several of the participants who were involved in the confrontation could not provide any identifying information.  They heard the shots or saw James Miranda being shot and then turned and ran.  Certain portions of the evidentiary review relates to whether Gerardo Reyes or his vehicle were in Parking Lot 10, because that issue relates to the identity issues presented. 

Renato Gonzalez
Renato Gonzalez was with a friend at the Hurricane Club on the evening of the events in question.  He left and observed a group of people arguing.  He went to his Toyota Tercel which was a few cars up the center ramp.  He heard shots but was unable to see in the direction the shots came from because his view was blocked by a pillar.  When the shots were being fired, he noticed a Mustang vehicle, dark blue in color.  He looked back in order to back out from his parking stall and saw the Mustang “towards the bottom of the incline”.  The Mustang was stopped “in traffic, in the way”.  There were vehicles behind the Mustang and it was holding up traffic.  The Mustang took off after the shooting.

Alfredo Llamas
Alfredo Llamas was in the vehicle with Renato Gonzalez.  He only saw a gun in someone’s hand.  The arm was covered and the gun was black.

Ivan Sheppard
Ivan Sheppard was among the group from Santa Barbara.  He was inside the club and later was in Parking Lot 10 at the time of the confrontation.  He was 5 to 6 feet to the right of James Miranda (the first shooting victim) at the time the bottles were thrown, just before the shooting.  He saw an individual approaching James Miranda after the shots were fired.  He remembers that the individual approaching had a fade haircut.  That person did not have anything in his hands and appeared to be about 5’8” and 175-180 lbs. He also saw a car pulling down in the parking lot at the time of the shooting.  

He picked Efren Cruz out of a photo line up as someone who might have been involved in the confrontation.  That photo line up did not have any of the other Oxnard participants in it, and his identification was based solely on hairstyle.  He could not identify Efren Cruz in court, and the “fade” haircut was the style of cut worn by almost all of the participants in the confrontation based on a viewing of the videotape.  He later identified Efren Cruz as the person he had picked out in the photo lineup.  He could not say that Efren Cruz was the shooter, or even that he had seen Efren Cruz in the parking lot.

Mark Gomez
Mark Gomez was among the group from Santa Barbara the night of the confrontation.  He was involved in the dispute within the bar, was asked to leave, and then confronted Leo Gonzalez and Crystal Bryson in the parking lot.  Trial testimony reveals that he testified at the preliminary hearing that the shooter was tall.  He then testified that Det. Martel asked him if he could have been tall because he was standing on a raised curb and this made him doubt his perception.

Raymond Sheppard
Raymond Sheppard was among the group from Santa Barbara that was kicked out of the club and then involved in the parking lot confrontation.  In describing the shooter, he testified that, “I just remember him being taller than everybody, but it ended up being because there was a little kind of, like, island right there, and I found this out later, because I looked.  You know, that’s how he became taller.  I believed he was taller than everyone else.”  (Trial Transcript, p. 972)  He testified that the shooter came from the stairwell area on the left and was a light complected Chicano with short dark hair.  He saw a chrome gun.

Sheppard testified that after the shooting, he ran toward State Street, where he and his friends regrouped.  Three to five minutes later they walked back to the parking lot to check on the condition of their friends.  He saw someone in the parking lot that he recognized from the earlier confrontation inside the bar.  That person had been one of the persons escorted from the bar.  Efren Cruz was the only person from the Oxnard group that trial testimony established had remained in the parking lot after the shootings.  Sheppard could not identify anyone as being the shooter at trial.  He also remembered a car pulling up at the time of the shooting.  

Sheppard reiterated in his testimony that the shooter appeared taller than everyone else.  A later police interview brought forth the suggestion that the shooter might have been on a curb or sidewalk, which might have made him look taller.  Sheppard testified that he didn’t know if the shooter was on or off the curb.  He was asked, “And as you sit here, you cannot say that Mr. Cruz was the shooter; is that correct?”  His response was, “Yes”.  

On cross-examination, Sheppard was asked, “Was the shooter that you saw taller than anyone in his group?”  He answered, “Yeah. He appeared to be taller.”  Later, on redirect he was asked, “Now, as you sit here today, do you believe that the person who was the shooter could have appeared taller to you because he was standing on the curb area a good distance away at the top part of the gently sloping ramp?”  He answered, “Yes.  I believe he could have been taller because of that.”  

Roberto Gutierrez
Roberto Gutierrez was with the Santa Barbara group during the confrontation in Lot 10.  When he entered the parking lot, he noticed a man and a woman on the ground level, and somebody walking around up on the second level.  He was standing near the ticket dispenser near the entrance to the parking lot when bottles began to be thrown.  He walked toward an alcove next to the elevators, and when the shooting started, he dove into the alcove.  He saw a person pull out a gun.  The person was slender and he was wearing a dark plaid shirt.  He later described the shooter as wearing a short-sleeved dark plaid shirt with more than one color.  

He hid against an inside wall and then looked out for an escape route.  He saw Michael Torres on the ground just outside the alcove.  He saw James Miranda further away.  Two people were kicking the victims on the ground.  The shooter was not one of the persons kicking the victims.  The person kicking Michael Torres was wearing a tan shirt.  He later testified to seeing the kicker back up and saw that he had the gun.  

The shooter backed off and jumped or shuffled around “like if he was going to run or whatever”.  He remembers seeing the shooter being on the raised island.  The shooter was wearing dark, or dark blue pants.  He had a short, tight haircut.  Gutierrez could not identify anyone as the shooter at the time of trial.  He was within 15-20 feet of the persons he observed.    

After the shooting, he left the alcove and a police officer who had arrived on the scene instructed him to be seated.  He then saw an individual walking through the parking lot who was nervous and short of breath.  That individual was short and heavy for his size.  He was wearing a plaid shirt.  He did not recognize that person as the shooter or one of the persons kicking the victims. When asked about the hair of the person walking through the lot after the shooting, he described it as “kind of short”.  He described the shooter’s hair as “short”.  He was asked questions by the defense attorney:

Lax:  “Is it true that the man that you saw after the shooting, the shorter male huffing and puffing, was not the shooter?”

Gutierrez:  “I don’t think he was.”

Lax:  “Pardon?”

Gutierrez:  “I don’t think he was.”

Lax:  “And he was not or was he a kicker?”

Gutierrez:  “I don’t think so.”

Mr. Gutierrez later looked at the videotape several times.  The first time he looked at it he identified one man as the shooter.  He testified that he could not recognize the person from his face and had made this first identification from his memory of the shirt.  The second time he identified another person as the shooter.  This identification was based upon the build of the person.  The third time, he selected the same person he had on the second occasion.  The third time he wasn’t really sure, but identified the individual from his shirt.  He identified Efren Cruz the first time he viewed the video.  He identified Ramiro Reyes on the second and third viewings of the video.  He did not make an identification from facial appearance.  And he noted that Ramiro Reyes was thinner then Efren Cruz.  He told police he was pretty sure of his final identification.  He described the shooter as about his own height (5’11”) and kind of thin.  He later thought that it might not be best to use his own height as a frame of reference because he was crouching down.

Paul Cabral
Paul Cabral was among the Santa Barbara group in the confrontation in Parking Lot 10.  He remembers seeing six or seven men wearing loose or baggy clothing.  He remembers seeing brown flannel and blue flannel shirts.  He was two feet to the left of Michael Torres when the shooting began.  He saw James Miranda get shot, and he turned and ran.  He did not see Michael Torres get shot.  He saw a shiny or chrome revolver at the time of the shooting.  The shooter was on the curb, and was a little bit taller than him (5’7”) and stocky, “kind of a little wide body”.  Mr. Cabral was unable to recognize Mr. Cruz at trial.  He had identified several persons earlier on the videotape.  

He later described the shooter as 5’8”-5’9”, but called that a wild guess.  The shooter was taller then himself.  At the preliminary examination he had described the shooter as tall and stocky on three separate occasions.  He recalled seeing a person in the parking lot after returning to the scene.  He was wearing a long sleeved, buttoned up collar shirt that was reddish or brownish.  This person was about his size and build.  He did not think that person was Efren Cruz. He later said he did not think this person was with the Oxnard group.

Mr. Cabral said the group of Oxnard men were within 2 to 4 feet of each other.  The person closest to the shooter was “probably two feet to his side, which makes it his left”.

Fred Garcia
Fred Garcia was near Robert Gutierrez and Michael Torres when the shooting started.  He was about 15 ft. from the person who was shooting.  He could not describe the person, but said he was in the middle of the driveway.

Ruben Mendoza
Ruben Mendoza was in the group of Santa Barbara men in the Lot 10 confrontation.  He and several members of the group trailed two of the Oxnard men into the parking lot.  He felt as though the two were trying to get the Santa Barbara group to follow them into the parking lot.  In the other group, he saw a lot of plaid colors, “Pendleton-type colors”; brown, black and white.

When asked if the shooter was standing on the raised sidewalk area or in the driveway area, he first responded “they had to be by the driveway, the drive area”.  (Trial transcript, p. 1338)  Upon further inquiry, he said he had no idea where that person was standing.  He said he saw one individual involved in the confrontation later in the parking lot, some five to eight minutes after the shooting.  He recalled that person as wearing a brown plaid Pendleton type shirt and between 5’7” and 5’9”.  He identified that person on a videotape shown to him within a few weeks after the Lot 10 shooting.  At trial, he was unable to make any identification, but said that the person he had identified on the videotape was not someone he identified as the shooter.  Detective Armando Martel testified that Ruben Mendoza identified the person he saw walking through the parking lot after the shooting as Efren Cruz.  At trial, Mr. Mendoza testified that the person he had picked out on the videotape was not Mr. Cruz.  

Valerie Ortiz
The testimony Valerie Ortiz gave at the preliminary hearing was read into the record as evidence at the trial.  She testified that Mr. Cruz was her boyfriend and that he had picked her up in his cousin’s Nissan Sentra on the evening in question.  They drove to Santa Barbara and met three people in the parking lot who had driven in another car.  They went to the Hurricane Club and met his cousin Gerardo Reyes there.  She testified that upon their departure from the bar, (the video shows all the Oxnard group walking north on State Street) the same group she entered with went toward the parking lot and the other two (Gerardo and Beronica Reyes) “walked across Ortega down State Street”.  She testified that Efren Cruz was drunk that evening and that he was close to her and did not have a gun in his hand when the shooting occurred.

She testified to being in a state of fear during her testimony.  In questioning by Mr. Dozer, she related the following:

Dozer:  “You just told Mr. Duval you were more than nervous, you were scared.”

Ortiz:  “Well, who wouldn’t be, you know?”

Dozer:  “Well, what are you scared about?”

Ortiz:  “I got threats when we were out there.  One of those girls confronted me.  The guys were like that to us.  You expect me not to be scared?”

Dozer:  “That’s what I’m asking you.  I that---“

Defense attorney Crowder interjects:  “May the record reflect that she made a motion like a gun?”

The Court:  “Yes.”

Crystal Bryson
Crystal Bryson was the girlfriend of Leo Gonzalez, one of the Oxnard group in the confrontation in Parking Lot 10.  Ms. Bryson and Mr. Gonzalez were confronted in an aggressive fashion by Mark Gomez of the Santa Barbara group in the parking lot.  Mr. Gonzalez ran off whistling and Ms. Bryson walked out the parking lot entrance onto Ortega Street.  She heard gunshots and hid in the entrance of one of the shops on Ortega Street.  She walked quickly up the street and entered the parking lot near Anacapa Street.  She looked back to the entrance of the parking lot and saw someone she believed to be Efren Cruz standing near the entrance to the parking lot.  “He just like froze, just like there.”  Trial Transcript: p. 2258) Other persons were running, but this individual was just standing there.  From her view, he had nothing in his hands.

Kenneth Freese
Kenneth Freese was the main eyewitness identification witness in the prosecution’s case at trial.  He was at a club on State Street on the evening in question.  He left the club and went to his car in an upper level of the parking lot.  He drove to the bottom level of the parking lot and stopped behind a car that blocked his egress.  He saw a person walking near the car and began to put a cassette tape in his car stereo.  He heard a noise and looked up to see someone shooting someone else.  He estimated that the person shooting was between 30 and 50 feet away from him and was at an angle.  The only two persons he saw were the shooter and the person standing next to the car in front of his.  He described the shooter as having dark black hair and wearing a flannel shirt with vertical and horizontal lines that kind of made squares.  The shirt was blue with some other colors involved in it.

He had, shortly after the event, told Det. Jill Johnson that he was approximately 50 ft. from the shooter when he made his observations.  Det. Mike McGrew later utilized Mr. Freese's diagram and the other physical evidence and measured 80 feet from his point of observation to where the shooter would have been.  He would have observed the shooter at an angle of approximately 60-70 degrees.  

He testified at trial:  “I was able to see him, the clothes he was wearing, clearly, type of hair color, basically skin color, things like that.  As in facial descriptions, as in real detailed, that was a little shaky, but as in like overall picture, yes, I could describe the person pretty good.”  (Trial transcript, p. 319)  He recalled calling and speaking with a female Santa Barbara police officer the next day and providing a description of the shooter.  He recalled saying that the person with the gun had black hair, was Hispanic, about 5’10”, between 160 and 180 lbs., and was wearing a flannel shirt which was blue, with vertical and horizontal stripes that made squares.  He testified that the person he later identified on the Hurricane Club video was Efren Cruz, the defendant on trial.  He testified:  “His—the shirt, it was really the exact thing.  That is what sticks out in my mind the most.  Of course, the description of the person, too, but the shirt he was wearing is the exact same shirt that person was wearing that did the shooting.”  (Trial Transcript: p. 330)  He testified that there was no doubt in his mind about the identification.  

Mr. Freese testified that he didn’t see other persons involved in the confrontation.  He did not know if anyone had been injured in the shooting.  He testified that the gun he saw was black and that it was similar to a nine millimeter where the bullets are loaded with a clip.  When asked if he had seen the right side of the shooter’s face, he testified, “that would be the face—part of the face away from me, so I probably could see most of his face, and the right part, I probably couldn’t see that much.  That’s the part that I may not have seen.  I never saw his complete face.  I saw most of his face.”  (Trial Transcript: p. 373)  “I can’t say I saw both eyes, I can’t say I saw both sides of the nose.  I saw the front of his face.  That’s all I can say.”  (TT: p. 375)

Detective Jill Johnson testified that she spoke to Mr. Freese on January 26, 1997, at about 12:30 PM.  The description he provided her of the shooter was of an Hispanic male adult, between the ages of 21 and 27.  The person was 5’10” to 6’0”, 180 lbs., wearing an untucked flannel shirt.  He said the shirt was dark in color, and that he couldn’t remember the color, but that it might have been gray.  In a conversation with Det. Johnson later that evening, Mr. Freese stated that the shooter was possibly wearing a goatee, and that he left out toward Ortega Street.  When asked about the descriptors given to Det. Johnson at trial, Mr. Freese denied having given several of the details testified to by Det. Johnson.  

Three days later, Detective Mike McGrew testified that he and Det. Johnson met Mr. Freese in San Diego.  They showed him a portion of the videotape from the Hurricane Bar.  When Mr. Freese saw Mr. Cruz on the video, he stood up and said, “That’s the one.  I recognize that one there.”  And he pointed to Mr. Cruz.  (TT: p. 393)  He was told that there might be a better view of the person later in the video and he responded, “as far as I’m concerned, that’s the guy right there.  He’s wearing the exact same shirt that he was wearing that night.”  Det. McGrew testified that he had given an identification admonition prior to Mr. Freese viewing the videotape.  He also testified that he had asked no identification information, such as physical or clothing description, prior to the video viewing. 

Dr. Robert Shomer is a psychologist licensed in the state of California.  He served on the faculties at UCLA, Harvard University, and the Claremont Colleges.  He has been a forensic psychologist since 1972, and, at the time of trial, had testified in over 250 court proceedings in the area of eyewitness identification and perception.  His testimony was based on studies conducted over the last century on eyewitness identification issues.  He testified that distance, lighting, duration of the observation, and stress are all factors to consider in eyewitness identification.  He testified that at distances of 20-60 feet identification of a stranger is difficult because many faces look similar at those distances.  He testified that memory is an issue to consider in eyewitness identification, and that persons often blend several different observations together.  Stress, particularly of a life threatening nature, impairs the ability to make and to recollect observations.  Multiple persons involved in a violent confrontation can impair divided attention.  A phenomenon know as “weapons focus” has been studied, showing that persons viewing someone with a dangerous instrumentality focus on the weapon, and are much less accurate in describing the person wielding the weapon.  Data in the field shows that one is less likely to accurately observe and later identify someone who is different from the viewer.  An aspect of this is cross-racial or ethnic identification.  

Studies have also shown that the confidence level in an identification does not equate with accuracy.  He testified that there is no usable relationship between how confident somebody is of their eyewitness identification and the accuracy of that identification.  Over time, confidence levels increase while the memory is actually decaying.  Confidence in an identification rises to a level of belief for the observer.

Dr. Shomer testified that, at the time of this trial, 45 people had been exonerated on DNA evidence who had been convicted primarily on the basis of eyewitness identification.  Those were cases where the eyewitness identification was made at a close distance and over a prolonged period of time, such as sexual assaults, because the perpetrator left some bodily tissue subject to DNA analysis at the crime scene.  Statistical analysis has shown that the major source of erroneous eyewitness identification is in the procedure used to secure the identification.  Even after being shown that the person identified could not have been the perpetrator, the identifier often maintains that he or she picked the right person. 

When given a hypothetical based on the facts of this case, Dr. Shomer was asked what factors might affect the accuracy of an identification such as that made by Mr. Freese.  He noted lack of forewarning and the observer being thrust into an unexpected and potentially life-threatening situation.  At the distance of Mr. Freese’s observation, he testified that a person’s face and head would be about ¼ inch or less in height. His opinion was that there would have to be something extremely unusual about the person, or something very extraordinary to pay attention to, in order to form the basis for a correct identification.  He took note of lighting conditions (here there was amber overhead lighting) and of the fact that many other things were going on at the same time, affecting divided attention.  He testified to a phenomenon known as transposition, where an observer reports an individual being in a different location than that known, due to similarities between the persons or actions undertaken.  He stated that transposition is something that occurs very frequently.  

Dr. Shomer testified that once an eyewitness has committed to a choice in terms of identification, it is common for that person to deny prior oral descriptions that conflict with the choice.  He also provided substantial criticism of an identification procedure which focuses on a few individuals on a videotape as opposed to procedures such as live line ups or photo lineups which provide an array of options of similar looking persons.  In his opinion, the identification procedure utilized in this case was not in any way a standard identification procedure.  He opined that the viewing of the videotape was not a fair identification procedure.

Efren Cruz
Efren Cruz testified in his own defense at trial.  He variously testified that he was drunk, or not very drunk at the time of the incident in question.  In regard to the circumstances of the shooting, he stated that he entered the parking lot after leaving the bar with his girlfriend, Valerie Ortiz, who was 3-4 feet to his left.  He testified that he heard gunshots close by him and to the right and the rear.  He stated that he yelled “No” and covered his face.  He demonstrated by throwing his hands up next to the right side of his head.  When he did so, his left forearm crossed in front of his face.  He also ducked down and said that he thereafter turned to his left and ran.  He referred to his actions as a cover movement.  “Well, as they were being fired, it was right by my ear, and I remember yelling “No” real loud and putting my—ducking down and taking cover.”  TT: p. 2449) 

He also testified on several occasions to having seen both of the shooting victims fall.   He said, “Well, I had seen—I had seen when the guy got hit on the back of the head, and when I was looking, I seen blood squirting, squirting out in the back of the head.”  (TT: p. 2367)  He testified that this observation caused fear and that he was momentarily frozen.

Motion for New Trial
After Mr. Cruz was convicted, his attorney, Mr. Lax, filed a motion for New Trial.  One of the grounds for the motion was newly discovered evidence.  The defense presented three declarations in support of the motion.

Declaration of Valerie Ortiz
Valerie Ortiz was called as a witness at trial and refused to answer any questions claiming a 5th Amendment privilege.  As has been previously discussed, her preliminary hearing testimony was read into evidence before the jury.  After the conviction, she submitted a declaration in support of the motion for new trial.  She could not be located to be subpoenaed as a witness for the writ of habeus corpus evidentiary hearing.

She declared under penalty of perjury in her new trial declaration that Gerardo and Beronica Reyes parked their vehicle on the same level as the vehicles driven by Efren Cruz and Crystal Bryson.  After leaving the bar, they all walked to Parking Lot 10.  Gerardo and Beronica Reyes led the way.  They went to their car and appeared to be arguing.  Gerardo took the car keys from Beronica and opened the car trunk.  She saw Gerardo Reyes put on a pair of gloves and remove a chrome-plated revolver from the trunk.  She heard him tell Beronica to drive the car downstairs.  Leo Gonzalez attempted to get in the car, but Beronica told him to “be a man and go with the guys”.  She saw Gerardo Reyes go down the stairs, followed by Ramiro Reyes and Leo Gonzalez.  She tried to get Efren Cruz not to go, but he wanted to see what would happen.  She followed Beronica Reyes down to the lower parking lot level and stopped behind her.  

On the ground level, she saw Gerardo, with Efren standing to his left and slightly in front.  She observed the confrontation and saw Gerardo raise the gun, aim and fire.  He fired again and a man fell, then more shots were fired and another man fell.  Beronica moved her car forward and Gerardo and two other men got in.  She thought Efren Cruz was one of the persons who got into Beronica’s car, so she followed her out of the parking lot.  She later saw Gerardo throw his gloves and his shirt out of the car.  She then related subsequent threats from Beronica and Gerardo Reyes if she said anything.

Declaration of Veronica Ramos
Veronica Ramos submitted a declaration in support of the motion for new trial.  As has been discussed, Veronica Ramos was subpoenaed to trial by the prosecution, but was never called as a witness.  This information did not come to light until she testified in the writ proceeding.

She declared under penalty of perjury that Gerardo Reyes called her house at 3:00 AM on January 26th, asking for Efren Cruz.  She stated that there were subsequent phone calls through the night.  The next morning Valerie told her that Beronica and Gerardo had left Efren in Santa Barbara.  

During the Super Bowl, Beronica and Gerardo Reyes came to her house.  They were agitated and nervous.  She declared that Beronica told her that she had seen Gerardo with the gun “pointed as if to kill”.  She screamed “no” then shots were fired.  Gerardo was wearing gloves, which he later threw away.  She states she told Efren Cruz’s mother what had happened that night.

Declaration of Adela Reyes
Efren Cruz’s mother, Adela Reyes, submitted a declaration in support of the motion for new trial.  She had been called as a witness at trial, but only to testify as to the living and housing circumstances at her residence, and to identify certain persons in photographs that had been seized.  

In her declaration she states that two days after her nephew Gerardo was released from jail she and her husband, Miguel Rivera, went to Gerardo’s parent’s home.  Gerardo told them that he had been the shooter that evening.  He told them that he had to leave Efren because they had to leave in a hurry.  He also told them that the gun didn’t have any fingerprints on it because he was wearing gloves.  She also declared that Valerie had told her and her husband that she saw Gerardo shoot the victim(s), and that she had seen him dispose of his gloves and shirt.

Analysis of Evidence
The Evidence at Trial
The evidence at trial was mixed in terms of the identity of the shooter in Lot 10.  Several of the Santa Barbara participants in the confrontation described the shooter as tall, or even as the tallest among the opposing group.  This description would fit Gerardo Reyes and not Efren Cruz.  Some described the shooter as thin.  Gerardo Reyes certainly had a thinner looking appearance than did Efren Cruz on the evening in question.  Several from the Santa Barbara group said they saw someone from the Oxnard group with identifying features pointing to Efren Cruz in the parking lot after the shooting, and indicated an inability to identify him as the shooter, or that he was not the shooter.  Other parts of the identification details provided by actual participants in the confrontation could support the conclusion that Gerardo Reyes, Efren Cruz, or one of the other Oxnard individuals was the shooter.

Mark Gomez had testified at the preliminary hearing that the shooter was tall.  Raymond Sheppard believed that he appeared taller than everyone else and he so testified at three different points in his trial testimony.  He became less firm about this perception when suggestion was made that the shooter might have been standing on the curb instead of the driveway, which might have affected his observation.  Roberto Gutierrez said the shooter was slender, was wearing a dark plaid shirt, had dark, possibly blue pants, and a short, tight haircut.  Reyes appears thinner than Cruz, both had dark, patterned shirts (Cruz a distinct plaid) and dark pants, and Reyes' hair was shorter that Cruz's.  He saw a short, heavy individual in the parking lot after the shooting, and Efren Cruz was the only Oxnard person discovered by police in the parking lot.  Gutierrez, who had the best opportunity to view the participants from his alcove hiding spot, said twice that he didn't think that that person was the shooter.  Paul Cabral testified that the shooter was a little bit taller than he (5'7") and stocky.  He later said the shooter was 5'8"-5'9", but called that a wild guess.  At the preliminary hearing, he described the shooter as tall and stocky on three separate occasions.  (In his conversation with Santa Barbara officers on March 27, Gerardo Reyes is asked about his height and weight compared to the rest of the group.  His response, "I was; I was the tallest guy, man."  Transcript p. 32)  Fred Garcia could not describe the shooter, but said the shooter was in the middle of the driveway.  Ruben Mendoza, when viewing the videotape, identified Efren Cruz to Det. Martel as the individual he saw walking through the parking lot after the shooting, and said he was not someone he identified as the shooter.  The majority of the identification details provided by the Santa Barbara participants involved in the close range conflict with the Oxnard group support the conclusion that Gerardo Reyes, and not Efren Cruz, was the shooter.   

Kenneth Freese presented the only positive identification of the person he perceived as the shooter, and he identified Efren Cruz.  And yet, many of the details he provided in relating what occurred were clearly wrong.  He only saw two people in the incident, the shooter and the person standing next to the car in front of him.  There were clearly a large number of persons involved in the confrontation, which was confused and highly agitated.  People were yelling, throwing bottles, and threatening each other.  He observed none of these events.  

His description of the gun was clearly wrong, and he didn’t see anyone who had been shot in the confrontation.  His observation was made from a much greater distance than the participants in the conflict.  It was made at night, in an amber lit parking lot from an angle where he might easily have merged perceptions of the participants.  His original description also varied substantially from his ultimate identification.  His identification appears to have been premised on a shirt he observed, and not on facial features.  Dr. Shomer’s testimony created substantial doubt as to the accuracy of the identification evidence provided by Mr. Freese.

The California Supreme Court has recognized that a variety of psychological factors may affect the reliability of eyewitness identification, including the observer's state of mind, his expectations, his focus of attention at the time, the suddenness of the incident, the stressfulness of the situation, and the differences in the race and/or age of the observer and the observed.  These phenomena are so well established that the Supreme Court has held "(w)hen an eyewitness identification of the defendant is a key element of the prosecution's case but is not substantially corroborated by evidence giving it independent reliability, and the defendant offers qualified expert testimony on specific psychological factors shown by the record that could have affected the accuracy of the identification but are not likely to be fully known to or understood by the jury, it will ordinarily be error to exclude that testimony."  People v. McDonald (1984) 37 Cal. 3d 351, 377.  The United States Supreme Court has recognized that "the vagaries of eyewitness identification are well-known; the annals of criminal law are rife with instances of mistaken identification."  United States v. Wade (1967) 388 U.S. 218, 228, 87 S.Ct 1926, 1933, 18 Led.2d 1149.  The state Supreme Court noted "the high incidence of miscarriages of justice" caused by such mistaken identifications, and warned that "the dangers for the suspect are particularly grave when the witness' opportunity for observation was insubstantial, and thus his susceptibility to suggestion the greatest.  Distinguished federal judges have echoed and amplified these warnings."  McDonald, supra, at p. 363.
Later California cases have questioned the scientific underpinnings of studies of the psychological factors affecting eyewitness identification, and have more generally supported the trial court's exercise of discretion in deciding whether or not to allow such testimony.  Suggestion is made that experts with different views might be called to consider the scientific theories regarding eyewitness identifications.  People v. Wright (1988) 45 Cal. 3d 1126, 1142.  (See also People v. Johnson (1993) 19 Cal. App. 4th 778, 788.)  While questioning the extent to which such testimony is grounded in the exactitude of a specific science, the California Supreme Court reinforces in Wright the application of jury instructions which set forth those factors for jurors to consider in cases where identification is a crucial issue and there is no substantial corroborative evidence.  CALJIC 2.92, given in this case at trial, reads as follows:

Eyewitness testimony has been received in this trial for the purpose of identifying the defendant as the perpetrator of the crimes charged.  In determining the weight to be given eyewitness identification testimony, you should consider the believability of the eyewitness as well as other factors which bear upon the accuracy of the witness's identification of the defendant, including, but not limited to, any of the following:  the opportunity of the witness to observe the alleged criminal act and the perpetrator of the act; the stress, if any, to which the witness was subjected at the time of the observation; the witness's ability, following the observation, to provide a description of the perpetrator of the act; the extent to which the defendant either fits or does not fit the description of the perpetrator previously given by the witness; the cross-racial or ethnic nature of the identification; the witness's capacity to make an identification; evidence relating to the witness's ability to identify other alleged perpetrators of the criminal act; whether the witness was able to identify the alleged perpetrator in a photographic or physical lineup; the period of time between the alleged criminal act and the witness's identification; whether the witness had prior contacts with the alleged perpetrator; the extent to which the witness is either certain or uncertain of the identification; whether the witness's identification is in fact the product of his own recollection; and any other evidence relating to the witness's ability to make an identification.

Consideration of a number of these factors would lead one to the conclusion that Mr. Freeze's identification was not particularly compelling in the jury's view of the evidence at trial.  Moreover, new evidence presented at the writ proceeding sheds significant light on these factors which was unavailable to the jury.  It was testimony from Efren Cruz himself, which, in the court's view, when combined with the other evidence, led to his conviction.  

Mr. Cruz went to great lengths to explain his actions at the time of the shooting.  He demonstrated and threw his hands up to the right side of his face as the shots rang out directly to his rear and right.  The prosecution viewed this as a ruse to explain the gunshot residue on his hands, and yet he was, if his version of events was true, within a zone where residue would have been on his clothing and body without his having done so.  He noted that he froze, and stated several times that he saw both shooting victims fall.  He also described a "duck and cover" movement he made, ducking and whirling to his left to run from the shooting scene.  He described in rather vivid detail the shooting of Michael Torres, "I seen blood squirting, squirting out in the back of the head".  One could conclude based on the tumult and confusion of the moment, that only the person firing the weapon would have had such a vivid view of the moment Mr. Torres was shot.

A large number of persons testified who were at the scene of the shootings.  All did a "duck and cover" type movement when the shooting started.  Almost all, if not all, saw James Miranda shot.  None saw Michael Torres receive his fatal wound.  None from the Santa Barbara group, except for Mr. Gutierrez, who dove into the alcove within feet of the location where Mr. Torres was shot and peered out to see him prone on the sidewalk, even knew he had been shot.  Mr. Torres clearly had the time to perceive that he was in danger as James Miranda was shot in front of him, to turn 180 degrees, crouch down, and to begin to run back down the wall next to him.  He was then shot once, resulting in his death.      

Mr. Cruz's testimony regarding his "duck and cover" movement, where he threw his left arm in front of his face and eyes, did not square with his testimony that he saw both shooting victims fall, and the detailed observation he made of Mr. Torres' shooting.  Neither side argued the significance of this seemingly major inconsistency in closing argument.  The jury deliberated for several days, and presented questions regarding instructions given in the trial.  The court initially directed the jury back to the instructions, but eventually had the following discussion with the jurors in open court.  (Trial Transcript, p. 2766-2777)

THE COURT:  We've had the opportunity to review several questions and given you certain responses, and there's one question that's resurfaced that I didn't respond to previously, and it relates to 2.01, on the sufficiency of circumstantial evidence.

I originally indicated that you should try to read that instruction, as well as the other instructions, and have you done that, focusing in on the other instructions that relate to the evidence as your guide for consideration?

JUROR NUMBER 10:  Several times, yes.

THE COURT:  So you've reviewed 2.00 in connection with 2.01 and the earlier--

JUROR NUMBER 10:  What we're wondering--is it possible for us to be very specific about the kind of scenario we're getting hung up on here?

THE COURT:  Sure.

JUROR NUMBER 10:  Okay.

THE COURT:
  If you can do it without getting into the evidentiary considerations themselves, but just, in general, state what the proposition is.

JUROR NUMBER 10:  Okay.  We have some circumstantial evidence that's there to imply or prove a fact, and the evidence can be interpreted in one of three ways.  Or put it this way, there are three rational interpretations on this piece of evidence, two of which are pointed to by the evidence, one which is not.

So the question is, the one which is not pointed to by the evidence, but it is a rational interpretation of the evidence, is that still an allowable interpretation?

THE COURT:  Just so that I understand, the hypothetical circumstance is one wherein there are three reasonable interpretations of circumstantial evidence.

JUROR NUMBER 10:  Yes.

THE COURT:  And, of course, this relates to consideration of the evidence as in 2.01.

JUROR #10:  Yes.

THE COURT:  Which is your instruction in considering whether there can be a finding of guilt with the beyond-a-reasonable-doubt standard when the evidence that’s being considered is circumstantial in nature.

JUROR #10:  Yes.

THE COURT:  As opposed to direct.

JUROR #10:  Yes. That’s correct.

THE COURT:  And two of those reasonable interpretations are within the purview of the evidence—

JUROR #10:  Yes.

THE COURT:  --in the case and one is not.  It’s outside of the purview of the evidence.

JUROR #10:  The evidence can point clearly to A or C, okay, one of which points to the guilt of the defendant, the other to the innocence of the defendant, and then in the middle there’s Option B, which is a reasonable interpretation of the evidence.  However, the evidence doesn’t point to that.

JUROR #12:  The last statement talks about rational interpretation.  That’s the thing we’re having a problem with.

JUROR #10:  Is it just any rational interpretation we can come up with or does it have to be limited to those interpretations by the evidence?  Because, I mean, conceivably, being creative people, we can create 15 different rational interpretations, okay?

THE COURT:  Well, as the earlier instructions indicate, your determination has to be based on the evidence presented in the trial.

JUROR #10:  So you’re telling us the rational interpretations that we consider out of those three need to be pointed to by the evidence.

JUROR #4:  Or introduced by the evidence.

JUROR #10:  This may sound like an obscure point, but we’re having some real heartburn around this one.

THE COURT:  Le me have a conference with counsel just so we’re all on the same page about what the concern is before I respond to you.

JUROR #10:  Sure.

MR. DOZER:  Judge, I sense a further question.

JUROR #4:  I don’t know that we’ve fully put the question to you.

THE COURT:  Okay.

JUROR #4:  The question is, rational interpretations have been introduced, scenarios have been introduced as evidence.  It’s not necessarily just the evidence pointing to, but scenarios.  It’s Scenario A, B, and C, and A and C have been introduced as part of the evidentiary process, whereas Scenario B is one that is a rational explanation for the evidence, but it was never introduced by either side.

THE COURT:  Do you mean by that that it was never argued as a theory by either side?

JUROR #4:  Correct.

JUROR #12:  It was offered as testimony

JUROR #4:  Not B.

THE COURT:  Let me just indicate to you that the arguments of counsel are not what you base your decision on, it’s the evidence presented in the trial, and it’s your job to utilize the instructions, take the evidence that was presented in the trial and the instructions as given by the Court and to draw your own conclusions about what the evidence proves and whether proof is beyond a reasonable doubt as to a given crime.

Counsels’ argument is just argument.  That’s how they’re suggesting that you view the evidence, but that’s – that’s not what you base your decision on.  You base your decision on the evidence presented in the trial and the instructions as given by the Court.  You’re the ultimate determiners of the facts and as to the finding as to what occurred here, and the question to you is whether a given charge is proven beyond a reasonable doubt, and you determine the facts in that regard.

JUROR #10:  Put out one other possibility here, that evidence, as I remember, comes in two forms.  There’s hard, physical stuff and then there’s testimony, and correct me if I’m wrong guys, but I think that all three options were included in a witness’s testimony.

THE COURT:  Run that by me again.

JUROR #4:  When we were talking about presented during the evidentiary proceedings, they were presented as testimony, not as argument, Option A and C.

JUROR #10:  Actually, A, B and C as a possibility, but neither the defense nor the prosecution has in any way addressed Option B, okay, as being a possible explanation of what occurred.

THE COURT:  Well, again, the arguments of counsel are just arguments.  That’s how they’re suggesting you view the evidence.  Your determination has to be made and has to be based upon the evidence presented in the trial and the instructions given by the Court.  Those are the subjects upon which you determination must be based.

PORTIONS DELETED

THE COURT:  I’ve had the opportunity to conference with counsel and we don’t have anything to add.  I’ve endeavored to respond to your questions through this colloquy that we’ve had, so ready to resume deliberations, then?

JUROR #7:  I’m taking advantage of this opportunity.  I wanted to ask you one more time, if two explanations have been given for something, one on one side – or one by the defense, one by the prosecution, and neither explanation is deemed reasonable, and we come up with a third explanation that is not alluded to or in any way referred to in any way by the evidence that’s on that table back there, can we take that third -- that third path?

THE COURT:  It’s not referred to by the evidence or the positions that counsel took, because I presume it’s an interpretation that you’ve arrived at based on consideration of the evidence in the trial.

JUROR #7:  Right. Right. All right. I see that point.

THE COURT:  So when I say you have to separate the evidence that was presented from the comments, the theories, the arguments of counsel, that’s their suggestion as to how you should view the evidence.

JUROR #7:  Right.

THE COURT:  It’s up to you to determine what is proven by the evidence and if a charge is proven beyond a reasonable doubt.

JUROR #7:  Okay. Thank you. Thanks.

The jurors were divided over circumstantial evidentiary interpretations.  They were not debating the accuracy of Mr. Freese’s eyewitness identification, an element of direct evidence in the trial.  The jurors thereafter arrived at verdicts, including verdicts of guilty on the murder and attempted murder charges.  

Motion for New Trial
The three declarations submitted with the declaration for new trial have been discussed previously in this decision.  The court determined that these declarations were not new evidence of the type required in a motion for new trial.  Defense counsel knew much about the statements of those witnesses before trial and with reasonable diligence could have discovered the entirety of the content of those statements prior to trial.  The declaration from Valerie Ortiz was the same in content as a declaration defense counsel attempted to use in trial.

Another ground for the motion for new trial was that the evidence was insufficient to support the jury’s verdict, and that the jury misunderstood the instructions regarding circumstantial evidence.  The court commented in it’s ruling on this issue raised by the motion.  

Your motion indicates that the jury may have misunderstood the instructions regarding the circumstantial evidence.  I think the contrary is true.  It is clear to the Court that what happened is that when the defendant himself testified, there was at least one glaring inconsistency in his testimony.

He indicated that at the time the shooting occurred next to him, he ducked to the left and covered and then ran, and yet he also described in detail the shooting of the second victim.  Mr. Cruz described the blood spurting from his neck, and it’s completely inconsistent that he would have been able to see that had he ducked and covered as he indicated.  All of the other participants in the fracas who testified related circumstances wherein none of them saw the second person shot because they all began to scatter.  I think the jury’s view is that there’s only one way that Mr. Cruz could have seen that, and that is because he was looking down the barrel of the gun at the time.

In terms of the circumstantial evidence instructions, the concern that was raised there I think was by virtue of the fact that neither argued that inconsistency, and yet the jury, I think, clearly saw that and wanted to know if it was within their purview to make evidentiary determinations, even though counsel had not argued a specific inconsistency in the facts, and, of course, it was their purview to do that.  I think the jury clearly understood their obligations to make appropriate determinations from the evidence and the questions that they had related to those circumstances that I’ve just related.

The Writ Proceeding Evidence and Conclusions Regarding the Evidence
The writ proceeding evidence centered on the surreptitiously taped conversation between Gerardo Reyes with Peter Zuniga.  Respondent sought to present theories regarding why Mr. Reyes might have made the statements he made other than that he was speaking the truth.  The first theory was that he made the statements in order to assist his cousin, Efren Cruz.  The taped conversation between Santa Barbara law enforcement personnel and Gerardo Reyes in March of this year was clearly predicated upon this theory.  They sought to elicit statements from Reyes to the effect that he knew he was being taped and that he hoped that his statements might help exonerate his cousin. 

This theory has obvious deficiencies when examined closely.  It first presupposes that Reyes would be willing to implicate himself in a murder and an attempted murder which he did not commit.  It also ignores the fact that, in the same conversation, Reyes is creating complex justifications for contracting harm to be done to his cousin in prison.  The second of the two tapes from the August 25, 2000, conversation has a main theme of what to do about Cruz.  It is clear that Reyes wants him kept quiet, and that he is authorizing Zuniga to take whatever steps are necessary to do so.  Reyes already believes that Zuniga has stabbed his cousin, and clearly hopes that further steps will be undertaken.  There are a number of possible criminal implications for Reyes which arise from the context of his conversation.  Would Gerardo Reyes claim to have committed a murder he didn’t do and solicit the silencing by force of his cousin, thereby creating possible criminal consequences for himself, for the purpose of exonerating his cousin?  Presenting the question leaves only one answer open for consideration.

Reyes clearly does not know he is being taped for law enforcement purposes because he makes a number of statements about the other participants in the shooting which would be tantamount to snitching. He talks openly about gang members, their activities, and the Lot 10 shooting.  He makes statements which might implicate his wife as an accessory, and discusses his own marital infidelities.  These are not subjects Mr. Reyes would speak about in a way that makes “paper”.   

  The next theory developed and presented by the respondent is that Gerardo Reyes took credit for the Lot 10 shootings in order to avoid entering the California prison system wearing a “snitch jacket”.  The theory is that if he were able to falsely obtain credit as the shooter in Lot 10, no one would ever believe that he had “snitched” on his cousin, Efren Cruz.  The theory is also predicated on Reyes’ expectation that he will soon be entering prison, resulting in his desperation to remove the snitch jacket before entering state custody.       

This theory doesn’t withstand careful scrutiny either.  First, Reyes clearly does not feel the immediacy of a state prison commitment during the August 2000 conversation.  He is in court for a bail hearing, and he clearly expects to be back on the streets soon.  By his own statements he has been arrested on many other occasions for grave offenses without ever having faced serious consequences.  He, in fact, was released on bail shortly after the conversation.  

When he speaks to Santa Barbara police officers in March 2001, he has been sentenced to state prison for 12 years.  He knows he is being taped.  He knows he is making “paper”.  (Transcript of a police interview)  He is, in some respects, much more circumspect about the subjects and the persons he is willing to discuss.  But he clearly reinforces the law enforcement theory that Efren Cruz, and not he, was the Lot 10 shooter.  

Gerardo Reyes knew that on March 27, 2000, he had not said anything regarding Efren Cruz that would be tantamount to snitching.  Even if Efren Cruz had been trying to label him as a snitch in prison, he knew that there was no “paper” that would verify that he had given information to law enforcement that was harmful to Cruz.

If Reyes was motivated by a concern that he didn’t want to enter prison wearing a snitch jacket for what he might have said about Efren Cruz, why would he engage in a lengthy, taped conversation with two Santa Barbara police officers in which he endeavors to affirm that Efren Cruz was the shooter in Lot 10?  He is knowingly making “paper”, providing information to law enforcement and snitching on Efren Cruz, and even gives information about Ramiro Reyes, as he stands on the doorstep of the state prison system.  Whether or not there was “paper” to show that Gerardo Reyes was a “snitch” before March 27,2000, there clearly was such “paper” after that date.

Why would Gerardo Reyes take credit for a murder he didn’t commit in conversation with a Mexican Mafia soldier in order to remove a snitch jacket, and then create lengthy “paper” in taped conversations with law enforcement as he actually reaches the prison gates?

In addition, Det. McMaster testified to compelling reasons why a gang member would not take credit for a crime he did not commit.  Violent crimes are a badge of courage for the gang member.  To claim that you have committed a crime that was committed by someone else would open one to retribution.  The other Colonia Chiques gang members who were in Lot 10 that evening know who the shooter was.  For Gerardo Reyes to claim the crime without having actually been the perpetrator would diminish his well-earned reputation as a serious, entrenched gang member who is deserving of respect.

There is other evidence which supports the ultimate conclusion that Gerardo Reyes was telling the truth when he claimed to be the shooter in Lot 10.  The testimony given by Rudy and Veronica Ramos was highly credible.  Their demeanor, their sincerity, their subsequent actions in leaving the state to distance themselves from the gang environment, and the content of their testimony was credible and compelling.  Why would Gerardo Reyes call looking for Efren Cruz within a few hours of the shooting if he had left in another direction from the club and did not even know that the shooting had  occurred?  Why would he and his wife tell his cousin and her husband that he was the shooter that evening if the truth was elsewhere?

The testimonies of Officer Fryslie, Sergeant Martel and Det. Aceves buttress the conclusion that Gerardo Reyes was the shooter.  Their conversations with Ramiro Reyes’ sisters were brought forth for the first time in the writ proceeding and were important and compelling evidence in regard to the identity of the shooter.  Ramiro Reyes (Sporty) was the main instigator of the conflict within the bar that evening.  He is seen on videotape arguing with Mark Gomez in an animated and threatening fashion.  After the group was kicked out of the bar, he hassles the doorman for a refund of his cover charge for a lengthy period of time.  He is then seen throwing gang signs and taunts into the interior of the bar.

Gerardo Reyes called him at 3:45 AM that morning and converses with Ramiro in an angry manner about a gun and what had occurred that evening.  He would never have had a reason to even call him if he had gone home without involvement in the Lot 10 shooting.  The sisters relate two next day conversations, one telephonic and one in-person, where the sole topic of conversation is a shooting in Santa Barbara and a gun which was left there.  There is no reasonable context for these conversations to even occur if one believes Reyes’ version of events.  And, Adela Reyes states that her nephew told her he did it.  

The evidence presented from Valerie Ortiz is most interesting.  She claimed a privilege at trial, became unavailable, and her preliminary hearing testimony was read to the jury.  She testified that she was with Efren Cruz in Lot 10 and that he was not the shooter.  She later submitted a declaration under penalty of perjury stating that she had seen Gerardo Reyes fire the shots in Lot 10.  She was then unable to be located at the time of the writ proceeding. 

She also testified in her preliminary hearing testimony to being afraid because she was intimidated by some guys and a woman on the evening of the shootings.  It appears as though someone made a gun like hand motion to her which caused her fear.  Veronica Ramos testified to having overheard threats from Beronica Reyes directed to Valerie Ortiz.  And Gerardo Reyes told Peter Zuniga that he made sure Ms. Ortiz would not say anything by threatening her on the way home from Santa Barbara.  She is also now married to one of his wife’s cousins, further securing his safety.

There is ample evidence, which does not need to be reviewed here to show that Gerardo Reyes black Mustang was in Lot 10 that evening.  Other evidence related in this decision points in the direction of Gerardo Reyes as the Lot 10 shooter.  And what of the evidence which caused the conviction of Efren Cruz?

As has been indicated, this was not a strong eyewitness identification case.  Efren Cruz’s testimony played a major factor in his conviction at trial.  His statement to Ventura law enforcement officers and other evidence now sheds a different light on the pertinent part of his testimony.  He told Ventura officials that he was very intoxicated on alcohol and cocaine on the evening in question, causing him to experience black out periods.  He said that he lied about his actions at the time of the shooting in his testimony at trial because he was afraid of Gerardo Reyes and wanted to have a reason why he would be unable to identify the shooter standing next to him.  He was frozen at the time of the shooting, and observed the details he testified to regarding Mr. Torres shooting.

The testimony of Crystal Bryson was to the effect that after the shooting, she walked to the end of the parking lot, and entered in the direction of her car.  She looked back to the entrance where the conflict arose, and saw someone she thought was Efren Cruz standing near the entrance to the parking lot.  “He just like froze.”  

It is probable that Mr. Cruz eventually turned and went up the staircase because going up the vehicle ramp would have put him in Officer Gonzalez’s view as he made his way to the murder scene.  Cruz then walked down from the second floor using the vehicle ramp.  He reentered the crime scene area and was stopped by a police officer.  He had apparently forgotten that he had an open knife in either his hand or his pocket when he reentered the scene.  His conduct, under the circumstances, appears bizarre and the reasons given for his conduct were also strange.  He told Ventura officials that he knew he hadn’t done anything, and wanted to go tell that to the police officers.

The evidence developed during the writ proceeding regarding Mr. Cruz’s state of intoxication sheds light on these circumstances.  He was highly intoxicated on alcohol and had ingested cocaine on the evening in question.  This fact, along with his statement to Ventura officials and Ms. Bryson’s trial testimony lend credence to his state of frozen observation at the time of the shootings.  The writ proceeding evidence, along with Cruz’s admission of untruthfulness in his trial testimony, for a reason which makes sense after the voluminous evidence presented regarding the violent nature of Gerardo Reyes and his specific threats to witnesses, provides a rational explanation for the inconsistency between critical aspects of Cruz’s trial testimony.  

Taken in its totality, there is clearly more than a preponderance of the substantial credible evidence to prove that Gerardo Reyes, and not Efren Cruz, was the shooter in Lot 10 just after midnight on January 26, 1997.  Mr. Cruz is, therefore entitled to the relief requested in his petition to the court.

In its brief, respondent requests that the court make findings on the claim of prosecutorial misconduct raised by petitioner in a subsequently filed petition for writ of habeus corpus.  That issue was not before the court in the original petition which was the subject of this writ proceeding.  The subsequently filed writ was bifurcated from this proceeding, only to be considered if petitioner did not prevail on the original petition.  “One of the functions of pleadings is to limit the issues and narrow the proofs.  If facts alleged in the complaint are not controverted by the answer, they are not in issue, and no evidence need be offered to prove their existence.  (citations omitted)  Evidence which is not pertinent to the issues raised by the pleadings is immaterial, and it is error to allow the introduction of such evidence.”  Fuentes v. Tucker (1947) 31 Cal. 2d 1, 4.  "The issuance of an order to show cause, anticipating the interplay between a return by the People and a traverse by the petitioner, (  ) sets into motion the process by which the issues are framed for judicial determination."  In re Serrano 10 Cal. 4th 447, 456.    

Courts are loath to go beyond the issues presented in a matter before the court and it would be improper to make findings on an unadjudicated issue.  The court will make no finding regarding issues outside the corners of the original writ petition.

This matter cannot be left without some parenthetical notation.  The first required comment goes to the very nature of our system of justice.  It is clear that Mr. Cruz was incorrectly convicted of serious charges at jury trial in this case.  The fact that his lack of candor while testifying contributed to that circumstance is of little consequence.  The reality is that our justice system is a human process, and human beings are not vested with perfection.  We operate in a system which we know will never be able to reach a level of infallibility.  

And yet, the jury’s decision is not impeached by this decision.  If the jurors had had the evidence presented in the writ proceeding during the trial, their decision would have undoubtedly been different.  It is fact that our system has complex appeals and writ proceedings available to correct the errors our system is capable of making.  This proceeding is emblematic of the fact that the system works, as opposed to some contrary conclusion.  Taken as a whole, there is no fairer, nor better system of dispensing justice anywhere in the world.

The second comment relates to the perceptions and actions of Ventura law enforcement authorities.  The testimony of Det. McMaster of the Oxnard Police Department helped secure the conviction of Efren Cruz at trial.  When he received information that the wrong man might have been convicted, he pursued the evidence with vigor.  When a police officer is as eager to pursue evidence to exonerate the innocent, even post-conviction, as he is to convict the guilty, we have an example of police conduct we can, and should, all be proud of.  

In addition, Bill Haney of the Ventura District Attorney’s Office, when apprised of the circumstances presented, engineered the operation and provided the resources to extract the evidence needed to shed light on what otherwise would have remained a miscarriage of justice.  He did so even though the case was not an existing part of his caseload.  It related to a crime that was not committed in his jurisdiction.  He, and the other Ventura law enforcement officials involved, were motivated by the search for the truth.  That search must be the primary goal of all who toil in the fields of the law.

Justice Sutherland wrote concerning a prosecutor’s duty to pursue the truth in Berger v. U.S. (1935) 295 U.S. 78.  “The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done.  As such, he is in a peculiar and very definite sense the servant of the law, the twofold aim of which is that guilt shall not escape or innocence suffer.”  Mr. Haney exemplified those high standards when he acted to root out the truth, irrespective of the consequences. 

At the same time, it would be improper to view the actions of Santa Barbara law enforcement officials with obloquy.  They diligently worked a difficult case with high ethical standards.  The careful work of Officer Fryslie, Sergeant Martel, and Det. Aceves in interviewing witnesses and recollecting the specifics of the early investigative efforts were critical evidentiary elements in the writ proceeding.  Fryslie and Martel testified from four-year-old hand written notes, with remarkable recall of detail.  Officer Fryslie actually testified with pronounced clarity about his recollection of the conversation with Veronica Reyes before his notes were found in the stacks of discovery documentation.  And Det. Rose and Sgt. Knapp had the understandable goal of testing a theory while searching for the underlying truth of the Lot 10 events when interviewing Gerardo Reyes.  

It is right that prosecution occur with earnestness and vigor.  The public servants who perform this invaluable function cannot be faulted if a successful prosecution is later revealed to have different, hidden facets that shed the light of truth through a different prism into a clearer direction.

CONCLUSION AND ORDER
Because the petitioner has met his burden of proving by a preponderance of the substantial credible evidence that Gerardo Reyes was the shooter in Lot 10, the petition for writ of habeus corpus is hereby granted.  Mr. Cruz’s convictions for second-degree murder and attempted murder, and the findings and special allegations and the sentencing related thereto are vacated and set aside.  Penal Code Section 1485; Ex Parte Howe (1955) 135 Cal. App. 2d 604.  Mr. Cruz is hereby ordered released on his own recognizance effective the date of this order, and is ordered to appear with counsel in Department 1 of the Superior Court on October 22, 2001 at 10:00 AM for further proceedings in this matter.

IT IS SO ORDERED.

Dated:                                                               ____________________________ 








Frank J. Ochoa








Judge of the Superior Court 
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