

	


SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA BARBARA

	MONTECITO WATER DISTRICT; CARPINTERIA VALLEY WATER DISTRICT,



Plaintiff,


vs.

CUSHMAN CONTRACTING CORPORATION, a California Corporation; PENFIELD & SMITH ENGINEERS, INC., a California Corporation, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA; and DOES 1-150,



Defendants.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case No.:   1303752

COMPLEX CASE MANAGEMENT ORDER, 
ASSIGNED JUDGE: Hon. James W Brown

DEPARTMENT:        Four

HEARING DATE:     February 24, 2010
TIME:                          3:00 PM


On January 21, 2009 the Court designated this matter as complex litigation under the California Standards of Judicial Administration.

The purpose of this order is to establish a case management plan for this complex litigation in order to avoid inconsistent or duplicative rulings, reduce the costs of litigation, assist the parties in resolving their disputes and reduce the costs and difficulties of discovery and trial. This complex case management order supersedes all prior complex case management orders in this case.

On any matter about which this order is silent, the Code of Civil Procedure, other statutes, the California Rules of Court, and the local rules of this Court shall be controlling. 

On February 24, 2010 a complex case management conference was conducted in this matter.   An unofficial copy of this Order may be posted on the Court’s web page at http://www.sbCourts.org/general_info/judicial_officers/jbrown/ as a convenience to Court and counsel, but the filed order entered by the Court is the only operative order. The parties stipulate and agree that the e-mail by the Court to the e-mail address provided by counsel is equivalent to service as of the date of the e-mail and further notice of this Order is waived.

The Court considered at the conference, pursuant to Appendix to California Rules of Court, Div I, section 19(e) (Initial Case Management Conference, Complex Litigation), and Rule 212(i) of the California Rules of Court (Case Management Conference, Generally), the following subjects, and makes the following orders:

1. SEVERANCE, CONSOLIDATION OR COORDINATION (App. to CRC, Div I, §19(e)(2))

1.1. Severance 

A request by the Districts to sever defendant Penfield & Smith’s cross-complaint against Padre Associates, Inc. is pending. 
1.2. Consolidation 

Not applicable at this time.

1.3. Coordination

Not applicable at this time.

STATUS OF THE PARTIES AND PLEADINGS

1.4. Current Status

	Operative Pleading:    Complaint Filed: 11-05-08,  Disposed: Pending - Case # 1303752



	Party Plaintiff
	Parties Defendant

	Montecito Water District,  
	Cushman Contracting Corporation, Penfield and Smith Engineers Inc, Travelers Casualty and Surety Company of America

	Carpinteria Valley Water District
	Same

	
	

	Party Defendant
	Served
	Severed


	Demurrer Motion to Strike


	Answer
	Dismissed
	Judgment

	Cushman Contracting Corporation
	
	
	
	1/7/09
	
	

	Penfield and Smith Engineers Inc
	
	
	
	12/12/08
	
	

	Travelers Casualty and Surety Company of America
	11/12/08
	
	
	12/23/08
	
	

	
	
	
	
	
	
	


	Operative Pleading:    Cross Complaint



	Party Plaintiff
	Parties Defendant

	Penfield & Smith
	Padre Associates, Inc.

	
	

	
	

	Party Defendant
	Served
	Severed


	Demurrer Motion to Strike


	Answer
	Dismissed
	Judgment

	Padre Associates, Inc.
	
	
	
	12/1/09
	
	

	
	
	
	
	
	
	


1.5. Deadline and Orders on the Status of Parties and Pleadings 

All parties may name and shall effectuate service on any party who has not appeared in or been served, or previously dismissed in this action, within thirty (30) days of the service of Cushman Contracting Corporation’s, Travelers Casualty & Surety Company of America’s and Penfield & Smith Engineers’ Preliminary Statement of Claims, with the exception of those who must be served by publication, application for which may be made to the court.  Naming of additional parties, or service on any party, after these dates, shall require an order of the Court for good cause shown.  In no event will trial be continued due to late service of a cross-complaint. 

1.6. Cross-Actions Deemed Filed, Served And Answered 


Except as to claims for which a Certificate of Merit may be required, all defendants and cross-defendants who have appeared shall be deemed to have filed and served cross-complaints against all other defendants and cross-defendants for contribution, implied and equitable indemnity, apportionment of fault, and declaratory relief with respect to same, except as between parties represented by the same counsel. Once deemed filed and served, all such cross- complaints shall be deemed to have been generally denied and all applicable affirmative defenses are deemed to have been timely raised. Any defendant or cross-defendant who does not wish to have said cross-complaints deemed filed in its name may, within thirty (30) days of service of this Order, file and serve a notice of its intention to opt out of this provision.  To the extent additional parties have been added since the filing of the initial Case Management Order, a party may, within thirty (30) days of that party's initial appearance, file and serve a notice of its intention to opt out of this provision with respect to that newly added party. 


Any party that is dismissed or reaches settlement with any of the parties herein which is found to have been in Good Faith, as defined in C.C.P. Section 877, et seq., hereby waives any rights to fees and costs against all other parties with "deemed" cross-complaints as provided herein.


If, during the course of this litigation, a defendant or cross-defendant is dismissed by the party(ies) originally naming that defendant or cross-defendant in a complaint or cross-complaint, then that dismissed defendant or cross-defendant shall serve all parties with Notice of Dismissal.  All "deemed filed" cross-complaints will thereafter be deemed dismissed without prejudice, except as to those defendants or cross-defendants who serve an objection to the dismissal within fourteen (14) days of the Notice.  All such objections to the "deem filed" dismissals shall provide within the objection, an offer of proof supporting the objection.  Any defendant or cross-defendant who is dismissed in this manner agrees to waive fees and costs, if applicable, against the dismissing party and any party that does not file an objection to the dismissal.  This deemed dismissal procedure only applies when the defendant or cross-defendant is dismissed without any exchange of consideration with the dismissing party(ies).  This provision does not waive any right to file a good faith settlement motion by any party against whom any objection is filed.

1.7. Pleadings Deemed Filed

1.8. Express Indemnity Claims 


Any party wishing to claim express indemnity must file and serve appropriate pleadings within 30 (thirty) days of service of this Order or within thirty (30) days of appearing in this action, whichever is later.

1.9. New Parties


Newly appearing parties who file no answer, demurrer or motion to strike shall file a Notice of Appearance within thirty (30) days of service, which shall trigger the running of time deadlines set forth elsewhere in this Order.  The party bringing in the new party shall serve a copy of this Order upon said party with its operative pleading, whereupon this Order shall bind such newly appearing party. No new parties may be added to this case.
2. COUNSEL 

2.1. Master Counsel List

The master list of counsel, their e-mail addresses and the parties is: (App. to CRC, Div I, §19(e)(11)):

	NAME
	E-MAIL ADDRESS
	PARTY

	J. Terry Schwartz, Esq.
	jterryschwartz@ppplaw.com
	Montecito Water District

Carpinteria Valley Water District

	Christopher E. Haskell, Esq.
	ceh@ppplaw.com
	Montecito Water District

Carpinteria Valley Water District

	James H. Smith, Esq.
	jhs@grokenberger, com
	Travelers Casualty and Surety Co. of America

	Anna Golan, Esq.
	AGOLAN@travelers.com
	Cushman Contracting Corporation

	Alexander J. Chen, Esq.
	chena@slmclaw.com
	Cushman Contracting Corporation

	Cynthia A. Kitchen, Esq.
	kitchenc@slmclaw.com
	Cushman Contracting Corporation

	David E. Barker, Esq.
	dbarker@ccmslaw.com
	Penfield & Smith Engineers, Inc.

	Robert Walker
	rwalker@ccmslaw.com  
	Penfield & Smith Engineers, Inc.

	Douglas C. Purdy, Esq.
	dpurdy@mpplaw.com
	Padre Associates, Inc.

	Richard E. Stultz, Esq.
	rstultz@mpplaw.com
	Padre Associates, Inc.


jterryschwartz@ppplaw.com; ceh@ppplaw.com; jhs@grokenberger.com; chena@slmclaw.com; kitchenc@slmclaw.com; dbarker@ccmslaw.com; AGOLAN@travelers.com ;dpurdy@mpplaw.com; rstultz@mpplaw.com; rwalker@ccmslaw.com  
2.2. Liaison Counsel

Liaison counsel are not appropriate in this case. (App. to CRC, Div I, §19(e)(6); CRC, Rules 1501(l), 1501(r) and 1506)).  

2.3. Liaison Groups

Not applicable at this time.

2.4. Pro Hac Vice Admission of Counsel

Not applicable at this time.

2.5. Trial Counsel

The names and addresses of the attorneys who will try the case are (CRC, Rule 212(i)(9)): 

	COUNSEL
	E-MAIL ADDRESS
	PARTY

	J. Terry Schwartz, Esq.
	jterryschwartz@ppplaw.com
	Montecito Water District

Carpinteria Valley Water District

	Christopher E. Haskell, Esq.
	ceh@ppplaw.com
	Montecito Water District

Carpinteria Valley Water District

	James H. Smith, Esq.
	jhs@grokenberger, com
	Travelers Casualty and Surety Co. of America

	Alexander J. Chen, Esq.
	chena@slmclaw.com
	Cushman Contracting Corporation

	Cynthia A. Kitchen, Esq.
	kitchenc@slmclaw.com
	Cushman Contracting Corporation

	David E. Barker, Esq.
	dbarker@ccmslaw.com
	Penfield & Smith Engineers, Inc.

	Robert Walker
	rwalker@ccmslaw.com  
	Penfield & Smith Engineers, Inc.

	Douglas C. Purdy, Esq.
	dpurdy@mpplaw.com
	Padre Associates, Inc.

	Richard E. Stultz, Esq.
	rstultz@mpplaw.com
	Padre Associates, Inc.

	
	
	


3. MOTIONS

3.1. Preliminary Legal Question Schedule

Not applicable at this time.

3.2. Class Certification Motion 

Not applicable at this time.
3.3. Demurrers, Motions to Strike and Summary Adjudication Motions (App. to CRC, Div I, §19(e)(7))

	Motion: 



	Moving Party 
	Responding Parties 

	
	

	
	

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


3.4. Discovery Motions 

	Motion: 10-09-09 Notice of Motion and Motion for Order Compelling Production of Joint Defense Agreement; HRG 11-4-09 3:00 SB4, Filed by Montecito Water District

	Moving Party 
	Responding Parties 

	Montecito Water District
	Cushman Contracting Corporation

	
	Penfield & Smith Engineers, Inc.

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Cushman Contracting Corporation and Penfield & Smith Engineers, Inc.
	11/4/09
	
	The court grants the motion of plaintiffs Montecito Water District and Carpinteria Valley Water District for an order compelling the production of a joint defense agreement and order that defendants Cushman Contracting Corporation and Penfield & Smith Engineers, Inc produce the joint defense agreement between them to the court for in camera review under seal on or before 4:00 PM on November 6, 2009. The court will review the joint defense agreement to determine whether it contains attorney work product and/or attorney-client communications that would otherwise be privileged. The court will then order that the agreement be produced, not be produced or be produced in redacted form. In the event that the Court determines that any portion of the agreement shall be produced the production shall be postponed for 10 days after Notice of the Court’s Ruling for purposes of seeking review. The Court shall give Notice of Ruling by e-mailing a copy of the Ruling to all persons on the CCMO email string. 



	
	
	
	


	Motion: 10-09-09 Notice of Motion and Motion for Order Compelling Production of Joint Defense Agreement; HRG 11-4-09 3:00 SB4, Filed by Montecito Water District

	Moving Party 
	Responding Parties 

	Montecito Water District
	Cushman Contracting Corporation

	
	Penfield & Smith Engineers, Inc.

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Cushman Contracting Corporation and Penfield & Smith Engineers, Inc.
	11/4/09
	
	The 10-09-09 Motion for Order Compelling Production of Joint Defense Agreement filed by Montecito Water District is GRANTED as to the portions of the agreement set forth in the Findings hereof and DENIED as to the remainder of the document. The court shall postpone publication of the portions of the Joint Defense Agreement found not to be privileged until February 22, 2010 for purposes of allowing any part to seek review, after which the court, unless enjoined, will publish those portions by further Order After Hearing.

	
	
	
	


	Motion: 02-08-10 Application for Issuance of Commission for Out of State Deposition Subpoena, Filed by Penfield Smith

	Moving Party 
	Responding Parties 

	Penfield Smith
	

	
	

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	.
	2/24/10
	
	The 10-09-09 Motion for Order Compelling Production of Joint Defense Agreement Filed by Penfield Smith is 

	
	
	
	


3.5. Other Motions 

	Motion:  04-29-09 Notice of Motion and Motion to Disqualify Defendants Consultant and Counsel From This Action Memorandum of Ps and As Declarations of Christopher E Haskell and Salahuddin Sheikh Hrg 5/27/09 9:30am Dept 4, Filed by Montecito Water District et al


	Moving Party 
	Responding Parties 

	Montecito Water District

Carpinteria Valley Water District
	Neal Shaw, Wiss, Janney, Elstner Associates, Inc., and the law firm of Collins, Collins, Muir + Stewart LLP

	
	

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Neal Shaw, Wiss, Janney, Elstner Associates, Inc., and the law firm of Collins, Collins, Muir + Stewart LLP
	6/10/09
	
	DENIED

	
	
	
	

	
	
	
	

	
	
	
	


	Motion: 10-07-09 Motion Penfield & Smith Engineers Motion for Leave to File a Cross Complaint Memorandum of Points and Authorities Declaration of David E Barker Proposed Order Granting Leave and Proposed Cross Complaint Hrg 11/04/09 3:00pm Dept 4, Filed by Penfield Smith Engineers

	Moving Party 
	Responding Parties 

	Penfield & Smith Engineers, Inc
	Montecito Water District 

	
	Carpinteria Valley Water District

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Montecito Water District and Carpinteria Valley Water District
	11/4/09
	
	The court will grant defendant Penfield & Smith Engineers, Inc.’s motion for leave to file a cross-complaint. The court will order that Penfield & Smith file the cross-complaint and serve it on Padre Associates, Inc. no later than November 13, 2009.



	
	
	
	


	Motion:   1/13/10 Motion by Padre Associates, Inc. for Trial Date Continuance



	Moving Party 
	Responding Parties 

	Padre Associates, Inc.
	Montecito Water District

	
	Carpinteria Valley Water District

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Montecito Water District
	1/13/10
	
	GRANTED

	Carpinteria Valley Water District
	
	
	

	
	
	
	

	
	
	
	


	Motion:  Travelers’ Objections to Report and Recommendations of the Discovery Referee re Motion to Compel and Request for Sanctions filed by Travelers



	Moving Party 
	Responding Parties 

	Travelers
	Montecito Water District

	
	Carpinteria Valley Water District

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Montecito Water District
	1/13/10
	
	Overruled

	Carpinteria Valley Water District
	1/13/10
	
	Overruled

	
	
	
	


	Motion: 



	Moving Party 
	Responding Parties 

	
	

	
	

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


4. DISCOVERY

4.1. Special Discovery (App. to CRC, Div I, §19(e)(3))

4.1.1. List of Undisputed Facts

4.1.2. Defect List

4.1.2.1. Districts' Preliminary Statement of Claims:
On or before February 23, 2009 the Montecito Water District and Carpinteria Valley Water District (“Districts”) shall served on all parties the "Districts' Preliminary Statement of Claims.” 

The Districts' Preliminary Statement of Claims included the following with respect to each construction deficiency alleged by the Districts:

a.
A brief description of each defect;  

b.
The general location of each defect;  

c.
A brief description of any repair work performed to date which relates to any of the defects identified in (a).

The purpose of the Districts' Preliminary Statement of Claims is to provide the parties with a preliminary list of Districts' defects to enable parties to prepare for site inspections and destructive testing.  The Districts' Preliminary Statement of Claims is without prejudice to being subsequently amended, shall have no evidentiary impact, shall be protected by Evidence Code Sections 1119 and 1152, and shall be used for settlement purposes only. 

4.1.2.2. Cushman’s Response to Preliminary Statement of Claims:
On or before June 1, 2009, Cushman shall serve on all parties "Cushman's Response to Preliminary Statement of Claims."  Cushman's Response to Preliminary Statement of Claims shall include the following with respect to each defect claimed in the Districts’ Preliminary Statement of Claims:

a.
Whether Cushman agrees that the Districts' alleged defect is a defect; and  

b.
An identification of those persons and/or parties who Cushman alleges are responsible for each alleged defect, including an tentative allocation of liability by percentage of fault or dollar amount.

The purpose of Cushman's Statement of Claims is to provide all parties with an allocation of liability for each defect identified by the Districts in a timely manner to enable parties to prepare for site inspections and destructive testing.  Cushman's Response to Preliminary Statement of Claims is without prejudice to being subsequently amended, need not be verified, shall have no evidentiary impact, shall be protected by Evidence Code Sections 1119 and 1152, and shall be used for settlement purposes only.

4.1.2.3. Travelers' Response to Preliminary Statement of Claims:
On or before June 15, 2009 Travelers shall serve on all parties "Travelers' Response to Preliminary Statement of Claims" to the extent that it differs from Cushman's Response to Preliminary Statement of Claims.  Travelers' Response to Preliminary Statement of Claims shall include the following with respect to each defect claimed in the Districts’ Preliminary Statement of Claims:

a.
Whether Travelers agrees that the Districts' alleged defect is a defect; and  

b.
An identification of those persons and/or parties who Travelers alleges are responsible for each alleged defect, including an tentative allocation of liability by percentage of fault or dollar amount.

The purpose of Travelers' Statement of Claims is to provide all parties with an allocation of liability for each defect identified by the Districts in a timely manner to enable parties to prepare for site inspections and destructive testing.  Travelers' Response to Preliminary Statement of Claims is without prejudice to being subsequently amended, need not be verified, shall have no evidentiary impact, shall be protected by Evidence Code Sections 1119 and 1152, and shall be used for settlement purposes only.

4.1.2.4. Penfield & Smith's Response to Preliminary Statement of Claims:
On or before June 1, 2009 Penfield & Smith shall serve on all parties "Penfield & Smith's Response to Preliminary Statement of Claims."  Penfield & Smith's Response to Preliminary Statement of Claims shall include the following with respect to each defect claimed in the Districts’ Preliminary Statement of Claims:

a.
Whether Penfield & Smith agrees that the Districts' alleged defect is a defect; and  

b.
An identification of those persons and/or parties who Penfield & Smith alleges are responsible for each alleged defect, including an tentative allocation of liability by percentage of fault or dollar amount.

The purpose of Penfield & Smith's Statement of Claims is to provide all parties with an allocation of liability for each defect identified by the Districts in a timely manner to enable parties to prepare for site inspections and destructive testing.  Penfield & Smith's Response to Preliminary Statement of Claims is without prejudice to being subsequently amended, need not be verified, shall have no evidentiary impact, shall be protected by Evidence Code Sections 1119 and 1152, and shall be used for settlement purposes only.

4.1.2.5. Districts' Final Statement of Claims and Cost of Repair Estimate:
On or before August 3,  2009 the Districts shall serve on all parties its Final Statement of Claims and Cost of Repair Estimate. 

The Districts' Final Statement of Claims shall contain with respect to each defect alleged by the Districts:   

a.
A description of each alleged defect and the alleged cause or causes of the defect, if known; 

b.
The location(s) where each defect is alleged to exist, as applicable;

c.
Violations of applicable building codes, contract specifications and industry standard of care; 

d.
The nature and extent of any alleged consequential damages arising from the defect; 

f.
A list of repairs which have been made to date to any of the alleged defects, including a description of the repair made, who performed the repair, and the cost of repair;  

g.
A summary of any other damages sought by the Districts, including but not limited do, alleged loss of use.

The Districts' Cost of Repair Estimate shall contain:

a.
A description of each repair and the repair methodology proposed for each defect alleged; 

b.
Cost for each repair; 

c.
Back-up supporting the contended type of repair and cost thereof;

d.
The cost of any repairs that have already been completed to date.

The Districts’ Final Statement of Claims and Cost of Repair Estimate shall be served prior to the commencement of mediation. The information contained in the Districts Statement of Claims and Cost of Repair Estimate shall constitute a full and complete list of all of the Districts’ claims regarding defects and damages at trial. The Districts' Final Statement of Claims and Cost of Repair Estimate may be amended, supplemented or revised with leave of Court on an ex parte application and for good cause shown. 

For evidentiary purposes, the Districts' Final Statement of Claims and Cost of Repair Estimate shall be the equivalent to responses to written interrogatories and shall not be privileged or protected by mediation or settlement privilege. The purpose of the Districts' Final Statement of Claims is to provide all parties with full and complete notice of the Districts' claims in a timely manner in preparation for mediation, expert discovery and trial.

If upon receipt of the Districts' Final Statement of Claims and Cost of Repair Estimate, any party deems the document either to be incomplete or otherwise not in compliance with the terms of this Order, they shall serve a written objection setting forth any claimed deficiencies upon Districts' counsel prior to filing a Motion to Compel Further Responses, and shall meet and confer in a good faith effort to informally resolve the dispute.  If no party serves objection to Districts' Final Statement of Claims within 30 days of the service, then it shall be deemed to be in substantial compliance with this section.

4.1.2.6. Cushman’s  Response to Final Statement of Claims and Cost of Repair Estimate:
On or before September 1, 2009 Cushman shall serve on all parties Cushman's Response to Final Statement of Claims and Cost of Repair Estimate. 

Cushman's Response to Final Statement of Claims shall contain the following with respect to each defect contained in Districts' Final Statement of Claims: 

a.
Whether Cushman agrees that the Districts' alleged defect is a defect; if Cushman doesn’t agree with an alleged defect, it shall state the specific reasons supporting its position.

b.
Whether Cushman agrees with the alleged consequential damages resulting from the defect, and if not, what consequential damages, if any, Cushman alleges result from the defect; and

c.
An identification of those persons and/or parties who Cushman alleges are responsible for each alleged defect, including an allocation of liability by percentage of fault or dollar amount if Cushman alleges liability of more than one person and/or party. 

Cushman's Cost of Repair Estimate shall contain with respect to each cost of repair entry in the Districts’ Cost of Repair Estimate: 

a.
Whether Cushman agrees with the cost of repair estimate, and if not, what is Cushman's cost of repair estimate and how the item of damage was calculated including: 

b.
A description of each repair and the repair methodology proposed for each defect and a specific disclosure for each defect setting forth related alleged damage; and
c.
All back-up supporting the contended type(s) of repair(s) and cost thereof. 
Cushman's Response to Final Statement of Claims and Cost of Repair Estimate shall be served prior to mediation.  The information contained in Cushman's Response to Final Statement of Claims and Cost of Repair Estimate shall constitute a full and complete list of all of Cushman's allegations and claims regarding defects and damages at trial. Cushman's Response to Final Statement of Claims and Cost of Repair Estimate shall not be amended, supplemented or revised absent leave of Court on a timely motion or ex parte application and for good cause shown. 

For evidentiary purposes, Cushman's Response to Final Statement of Claims and Cushman's Cost of Repair Estimate shall be the equivalent to responses to written interrogatories and shall not be privileged or protected by mediation or settlement privilege. The purpose of Cushman's Response to Final Statement of Claims is to provide all parties with full and complete notice of Cushman's claims in a timely manner in preparation for mediation, expert discovery and trial.

If upon receipt of Cushman's Response to Final Statement of Claims and/or Cushman's Cost of Repair Estimate, any party deems either of the reports to be incomplete or otherwise not in compliance with the terms of this Order, they shall serve a written objection setting forth any claimed deficiencies upon Cushman's counsel of record prior to filing a Motion to Compel and shall meet and confer in a good faith effort to informally resolve the dispute.  If no party serves objection to Cushman's Response to Final Statement of Claims and Cost of Repair Estimate within 30 days of the service, then it shall be deemed to be in substantial compliance with this section.

4.1.2.7. Travelers’  Response to Final Statement of Claims and Cost of Repair Estimate:
On or before September15, 2009 Travelers shall serve on all parties Travelers’ Response to Final Statement of Claims and Cost of Repair Estimate to the extent that it differs from Cushman's Response. 

Travelers’ Response to Final Statement of Claims shall contain the following with respect to each defect contained in Districts' Final Statement of Claims: 

a.
Whether Travelers agrees that the Districts' alleged defect is a defect; If Travelers doesn’t agree with an alleged defect, it shall state the specific reasons supporting its position.

b.
Whether Travelers agrees with the alleged consequential damages resulting from the defect, and if not, what consequential damages, if any, Travelers alleges result from the defect; and

c.
An identification of those persons and/or parties who Travelers alleges are responsible for each alleged defect, including an allocation of liability by percentage of fault or dollar amount if Travelers alleges liability of more than one person and/or party. 

Travelers’ Cost of Repair Estimate shall contain with respect to each cost of repair entry in the Districts’ Cost of Repair Estimate: 

a.
Whether Travelers agrees with the cost of repair estimate, and if not, what is Travelers’ cost of repair estimate and how the item of damage was calculated including: 

b.
A description of each repair and the repair methodology proposed for each defect and a specific disclosure for each defect setting forth related alleged damage; and,

c.
All back-up supporting the contended type(s) of repair(s) and cost thereof. 
Travelers’ Response to Final Statement of Claims and Cost of Repair Estimate shall be served prior to mediation.  The information contained in Travelers’ Response to Final Statement of Claims and Cost of Repair Estimate shall constitute a full and complete list of all of Travelers’ allegations and claims regarding defects and damages at trial. Travelers’ Response to Final Statement of Claims and Cost of Repair Estimate shall not be amended, supplemented or revised absent leave of Court on a timely motion or ex parte application and for good cause shown. 

For evidentiary purposes, Travelers’ Response to Final Statement of Claims and Travelers’ Cost of Repair Estimate shall be the equivalent to responses to written interrogatories and shall not be privileged or protected by mediation or settlement privilege. The purpose of Travelers’ Response to Final Statement of Claims is to provide all parties with full and complete notice of Travelers’ claims in a timely manner in preparation for mediation, expert discovery and trial.

If upon receipt of Travelers’ Response to Final Statement of Claims and/or Travelers’ Cost of Repair Estimate, any party deems either of the reports to be incomplete or otherwise not in compliance with the terms of this Order, they shall serve a written objection setting forth any claimed deficiencies upon Travelers’ counsel of record prior to filing a Motion to Compel and shall meet and confer in a good faith effort to informally resolve the dispute.  If no party serves objection to Travelers’ Response to Final Statement of Claims and Cost of Repair Estimate within 30 days of the service, then it shall be deemed to be in substantial compliance with this section.

4.1.2.8. Penfield & Smith’s  Response to Final Statement of Claims and Cost of Repair Estimate:
On or before September 1, 2009 Penfield & Smith shall serve on all parties Penfield & Smith's Response to Final Statement of Claims and Cost of Repair Estimate. 

Penfield & Smith's Response to Final Statement of Claims shall contain the following with respect to each defect contained in Districts' Final Statement of Claims: 

a.
Whether Penfield & Smith agrees that the Districts' alleged defect is a defect; If Penfield & Smith doesn’t agree with an alleged defect, it shall state the specific reasons supporting its position.

b.
Whether Penfield & Smith agrees with the alleged consequential damages resulting from the defect, and if not, what consequential damages, if any, Penfield & Smith alleges result from the defect; and

c.
an identification of those persons and/or parties who Penfield & Smith alleges are responsible for each alleged defect, including an allocation of liability by percentage of fault or dollar amount if Penfield & Smith alleges liability of more than one person and/or party. 

Penfield & Smith's Cost of Repair Estimate shall contain with respect to each cost of repair entry in the Districts’ Cost of Repair Estimate: 

a.
Whether Penfield & Smith agrees with the cost of repair estimate, and if not, what is Penfield & Smith's cost of repair estimate and how the item of damage was calculated including: 

b.
A description of each repair and the repair methodology proposed for each defect and a specific disclosure for each defect setting forth related alleged damage; and 

c.
All back-up supporting the contended type(s) of repair(s) and cost thereof.  

Penfield & Smith's Response to Final Statement of Claims and Cost of Repair Estimate shall be served prior to mediation.  The information contained in Penfield & Smith's Response to Final Statement of Claims and Cost of Repair Estimate shall constitute a full and complete list of all of Penfield & Smith's allegations and claims regarding defects and damages at trial. Penfield & Smith's Response to Final Statement of Claims and Cost of Repair Estimate shall not be amended, supplemented or revised absent leave of Court on a timely motion or ex parte application and for good cause shown. 

For evidentiary purposes, Penfield & Smith's Response to Final Statement of Claims and Penfield & Smith's Cost of Repair Estimate shall be the equivalent to responses to written interrogatories and shall not be privileged or protected by mediation or settlement privilege. The purpose of Penfield & Smith's Response to Final Statement of Claims is  to provide all parties with full and complete notice of Penfield & Smith's claims in a timely manner in preparation for mediation, expert discovery and trial.

If upon receipt of Penfield & Smith's Response to Final Statement of Claims and/or Penfield & Smith's Cost of Repair Estimate, any party deems either of the reports to be incomplete or otherwise not in compliance with the terms of this Order, they shall serve a written objection setting forth any claimed deficiencies upon Penfield & Smith's counsel of record prior to filing a Motion to Compel and shall meet and confer in a good faith effort to informally resolve the dispute.  If no party serves objection to Penfield & Smith's Response to Final Statement of Claims and Cost of Repair Estimate within 30 days of the service, then it shall be deemed to be in substantial compliance with this section.

4.1.3. Required Statements

4.1.3.1. Statement of Insurance

Within thirty (30) days of appearing in this action or March 23, 2009, which ever is later, all defendants and cross-defendants, shall complete and serve a verified copy of the Statement of Insurance attached as 090204 Exhibit "B" to the February 2, 2009 Complex Case Management Order.

4.1.3.2. Statement of Work
Within thirty (30) days of appearing in this action or March 23, 2009, whichever is later, all defendants and cross-defendants shall complete and serve a verified copy of the Statement of Work attached  090204 Exhibit " A " to the February 2, 2009 Complex Case Management Order.

4.1.3.3. Document Deposit:  

Within thirty (30) days of appearing in this action or March 23, 2009, whichever is later, all parties shall deposit complete copies of their job file and all documents requested in  090204 Exhibit "C" to the February 2, 2009 Complex Case Management Order. All photographs and videos shall be deposited in electronic format if they exist in digitally recorded format. Penfield and Smith has been unable to meet this deadline due to the volume of material but is ordered to complete the deposit by April 20, 2009. 
4.1.3.4. Statement of PMK:  

Within thirty (30) days of appearing in this action or March 23, 2009 whichever is later, all parties shall serve a list identifying the person(s) most knowledgeable regarding the Ortega Reservoir Cover Retrofit Project (“Project”). 
By October 12, 2009, defendant Travelers Casualty and Surety Company of America will: (1) identify the person(s) most knowledgeable with respect to the plaintiffs’ bond claim and (2) provide all counsel with two alternate deposition dates (in the month of November) for each witness designated.

4.1.4. Inspection and Testing 

Further inspection and testing of the Project shall take place only (a) in coordination with counsel for the Districts, and (b) arranged so as to minimize repeated sessions of such inspection and testing, and (c) prior to April 1, 2010.

All testing of any kind by any party shall be conducted only after fifteen (15) days written notice to all parties.  The notice shall specifically identify the location(s) of the invasive testing, and shall provide a general description and nature of the testing.  If necessary, a meeting between the parties participating in the testing shall take place on a date prior to the testing to determine the scope and schedule of the testing.  Districts’ counsel shall be primarily responsible for coordinating the testing requested by the various defendants (and cross-defendants). All parties, their counsel and consultants may attend and observe the testing, including taking field notes, photographs, videotapes, or otherwise collect evidence of testing performed by any other party  

Costs related to defense invasive testing shall be allocated to the party requesting and conducting the test.  The party conducting the destructive testing shall promptly repair, restore and clean the Project component dismantled or exposed during the invasive testing.  The repairs shall be made in a workmanlike manner at the sole cost and expense of the testing and participating parties.  Any contractors involved in the testing shall provide proof of a valid California contractor’s license and adequate proof of insurance, as determined by the Districts. Proof of licensure and insurance shall be provided to Districts’ counsel no later than five (5) days prior to the performance of any testing.  The Districts shall be named as an additional insured on such insurance.  

If any damage to the Districts’ property occurs as a result of the testing parties' operations or activities, the responsible testing party shall immediately compensate the Districts, for the damages to the property or person.  If they cannot agree on an amount of damages, an amount will be recommended by the Discovery Referee.

The defendants and cross-defendants performing site investigations and for testing shall sign a full release and indemnification with respect to the Districts, its members, employees, occupants, attorneys, representatives, and agents for all losses, injuries, death, property damage, claims, liens, or liabilities caused by defendants and cross-defendants negligence during the course of site inspections and/or destructive testing.

4.1.4.1. Plaintiffs’ Expert Presentation:  

On October 7, 2009, the Districts shall make an expert presentation for the purpose of orienting all parties, their counsel, insurance representatives and experts to the Project and the alleged defects but may be considered for elimination at the next CCMC.  
4.1.4.2. Testing

The initial round of visual inspections and/or invasive testing shall be completed by April 1, 2010.  Parties wishing to conduct visual inspections and/or invasive testing shall give at least 15 days notice to all parties prior to the date upon which inspections/testing shall take place.

Should the District's Final Statement of Claims and Cost of Repair Estimate contain new and/or significantly expanded allegations of defects, damages, and/or associated repair costs which were not included in the District's Preliminary Statement of Claims, the Defendants shall have the right to seek leave of Court via an ex parte application and a showing of good cause to perform additional visual inspections and/or invasive testing.  Notice of any ex parte application seeking leave to perform additional inspections and/or testing shall be served no later than 14 days following publication of the District's Final Statement of Claims and Cost of Repair, with further inspection and/or testing to commence no later than 21 days after leave of Court is granted. 

If the Court grants leave to perform additional inspections and/or testing, the Court shall at the time of the hearing on the ex parte application consider whether an extension of time for Defendants to provide their respective Responses to the Final Statement of Claims and Cost of Repair is necessary and appropriate.
The notice of testing shall include a detailed description of the testing to be performed and the schedule for the testing.  All costs incurred in performing any testing, including the cost of repairs necessitated by the testing, shall be born by the party performing the testing.  All parties shall have the right to attend and observe any testing performed by any other party and shall have unrestricted access to photograph, videotape, or otherwise collect evidence of testing performed by any other party.  Such video tape or photographic evidence obtained by any party shall be deposited at the Depository within five business days of completion of the inspection.  All photographs and/or video from the 2010 inspection of the reservoir shall be deposited at the Depository on or before end of business on Friday, April 9, 2010.  Any person or entity conducting any destructive testing shall be fully insured, licensed and shall release the Districts for any injury or damage as a result of the testing.
4.1.5. Expert Information Exchange

The initial expert designation shall take place thirty (30) days after the date of the first mediation.   Since the first mediation is scheduled for August 24, 2009, the expert designation date and exchange of expert reports is September 23, 2009.   A date for supplemental expert designation shall pursuant to Code.  Padre’s experts shall be designated by March 19, 2010. 
All expert files, including all reports and other writings relating to this dispute, shall be deposited ten (10) court days before the deposition of that expert.  The depositions of experts shall be concluded no later than May 7, 2010 

Prior to or at the first mediation, defendants, cross-defendants, and their experts will jointly meet and confer for the purposes of discussing the scope of defects, damages and any proposed repairs that will be addressed during settlement conferences.  A specific date will be determined by all counsel at a later time.

4.2. Stages of Discovery

4.2.1. Stage One

The parties shall each be permitted to serve  a total of 35 written interrogatories  and/or requests for admission to any other party beginning on October 12, 2009. 
4.2.2. Stage Two

Not applicable at this time.

4.2.3. Stage Three

Not applicable at this time.

4.3. Protective Orders (App. to CRC, Div I, §19(e)(4))


All discovery, other than third party discovery, and that discovery mandated by this Order, is stayed until completion of the first mediation, which mediation shall be no later than 180 days before the trial date set in Section 8, or by order of this Court. 

4.4. Document Depository (App. to CRC, Div I, §19(e)(9))

Exchange of documents will be through a document depository as follows: 

Rose Court Reporting, 411 East Canon Perdido, Suite 21. Santa Barbara, CA 93101, (805) 966-0177.

Within thirty (30) days of appearing in this action, whichever is later, all defendants and cross-defendants shall deposit complete copies of all documents requested in the Order attached as 090204 Exhibit "C" to the February 2, 2009 Complex Case Management Order.
All documents produced and deposited shall be Bate stamped and shall bear the “letter” designation of the producing party. All deposits are to be accompanied by a verified notice of deposit containing an index of the documents deposited. All parties are under a continuing obligation to deposit all non-privileged documents that are discovered after the initial production and deposit with the depository.  In the event that a part subsequently obtains and deposits documents, that party shall number and deposit said documents and serve a supplemental notice of deposit on all counsel.  

All documents withheld from deposit on the grounds of privilege shall be specifically identified by date, general subject matter, addressor, addressee and the reason for withholding said document (e.g. attorney client privilege, attorney work product, etc.)  

All third party documents obtained pursuant to subpoena and/or authorization shall be Bate stamped with the “letter” designation of the third party and shall be deposited in the depository by the party who obtained the documents.  

4.5. Interrogatories

Not Applicable.  (see section 5.1.3)
4.6. Depositions (App. to CRC, Div I, §19(e)(8))

The following court-reporting firm will be appointed as the designated court reporter for all depositions in this matter:

Rose Court Reporting (partnered with Personal Court Reporters), 411 East Canon Perdido, Suite 21, Santa Barbara, CA 93104, (805) 966-0177.   

All depositions in Santa Barbara, Ventura and Los Angeles Counties shall take place at the following locations: 

Santa Barbara: Rose Court Reporting, 411 East Canon Perdido, Suite 21. Santa Barbara, CA 93101, (805) 966-0177.   

Ventura: Personal Court Reporters, 801 South Victoria Ave, Suite 306,Ventura, CA  93006, (805) 654-1058

Los Angeles: Personal Court Reporters, 14545 Sylvan Street, Van Nuys, CA  91411, (818) 988-1900
Percipient witness depositions shall be pursuant to CCP if the distance to one of the three above locations is outside that distance. 
The following depositions, for the general purpose indicated, may be taken on the dates specified:

	Deponent
	General Purpose
	Date

	Chris Gabriel
	Penfield & Smith
	1/8/10

	Jeffrey Olson
	Travelers 
	1/12/10

	Robert Roebuck
	Montecito Water District
	1/14/10

	Arlie Hoenig
	Penfield & Smith
	2/1/10

	Devin Light
	Cushman
	2/4/10

	Bret Foster
	Penfield & Smith
	2/5/10

	Gary Lionelo
	Cushman
	2/9/10

	Tom Mosby
	Montecito Water District 
	2/18/09

	Dale Cummings
	Cushman
	2/22/10

	Les Cushman
	Cushman
	2/23/10

	Kevin Connors
	Penfield & Smith
	2/24/10

	Kelly Smith
	Penfield & Smith
	2/25/10

	
	
	


The parties shall participate in a scheduling conference call relative to deposition scheduling on or before, January 25, 2010 for purpose of scheduling expert depositions. 
4.7. Discovery Referee (CCP §639(a)(5))

4.7.1. Appointment

It is necessary for the Court to appoint a referee to hear and determine all or some discovery motions and disputes relevant to discovery in the action and to report findings and make a recommendation thereon.  
The procedure to appoint the discovery referee is:

The parties agree and the court appoints Lawrence T. Sorensen to serve as discovery referee.

The following procedure will be followed with regard to the referee’s recommendations pursuant to CCP §664(b) and 643(c).  The court may direct shortened time for objections when circumstances require: 

“[T]he decision[s] of the referee or commissioner is only advisory. The court may adopt the referee's recommendations in whole or in part after independently considering the referee's findings and any objections and responses thereto filed with the court.” CCP §644(b).

“A referee appointed pursuant to Section 639 shall file with the court a report that includes a recommendation on the merits of any disputed issue, a statement of the total hours spent and the total fees charged by the referee, and the referee's recommended allocation of payment. The referee shall serve the report on all parties. Any party may file an objection to the referee's report or recommendations within 10 days after the referee serves and files the report, or within another time as the court may direct. The objection shall be served on the referee and all other parties. Responses to the objections shall be filed with the court and served on the referee and all other parties within 10 days after the objection is served. The court shall review any objections to the report and any responses submitted to those objections and shall thereafter enter appropriate orders. Nothing in this section is intended to deprive the court of its power to change the terms of the referee's appointment or to modify or disregard the referee's recommendations, and this overriding power may be exercised at any time, either on the motion of any party for good cause shown or on the court's own motion.” CCP §643(c)

In addition to serving the report on all parties, the referee shall deliver a courtesy copy of the recommendation to the Clerk of Department Four or e-mail a copy of the recommendation to the court as an e-mail attachment at jbrown@sbcourts.org. 

4.7.2. Additional Discovery By Leave Of Discovery Referee

5. ELECTRONIC CASE MANAGEMENT

The Court does order that documents filed electronically in a central electronic depository available to all parties are deemed served on all parties. (Rule 1830, CRC.)

Parties have stipulated to electronic service of pleadings.  (CCP §1010.6(a)(6))

All documents requiring service on any other party in this action shall be served through Rose Court Reporting/Personal Court Reporter's electronic service provided by LexisNexis pursuant to the Electronic Case Management Order (ECMO) attached as 090204 Exhibit "D" to the February 2, 2009 Complex Case Management Order.
6. ALTERNATIVE DISPUTE RESOLUTION AND MANDATORY SETTLEMENT CONFERENCES (App. to CRC, Div I, §19(e)(5))

6.1. Alternate Dispute Resolution (CRC, Rule 212(i)(1)-(2))

6.1.1. Mediation:

The Court orders that Kevin McIvers is appointed as the Special Mediation/Settlement Master in this matter.  The fees of the Special Master shall be at the expense of the parties.  The fees and expenses for mediation shall be apportioned equally among the parties in the case participating in the mediation.

The first mediation will be held at 10:00 a.m. on August 24, 2009 at Kevin McIvers’ office located at 211 E. Anapamu Street, Santa Barbara, CA.

6.2. Mandatory Settlement Conferences (App. to CRC, Div I, §19(e)(5); CRC, Rule 212(i)(10))

This matter will be set for Mandatory Settlement Conference will be set at the next CCMC and parties shall meet and confer with CMADRESS and Kevin McIvers to see if uniques Mandatory Settlement Conference procedures can be adopted. TRIAL

The DATE CERTAIN Trial of Monday, March 29, 2010 at 9:00 am is VACATED. This matter is set for TRIAL on June 23, 2010 at 11:30 AM and June 23, 2010 shall be the trial date for setting all time deadlines governed by the trial date. 
The estimated date that the case will start trial is shown and updated weekly on the Department Four web site at http://www.sbcourts.org/general_info/judicial_officers/jbrown/.  The estimated start date is subject to change depending on criminal matters assigned to Department Four, priority cases assigned to Department Four, failure of prior cases to meet their trial estimate and other factors.  The estimated trial date will become more certain as the date approaches, but remains tentative.  If the case does not start trial on the trial date of  February 24, 2010 at 11:30 AM, the parties will receive an official “22-hour call out” no less than 22 hours before Actual Start Date by email and/or telephonic notice

A jury is demanded by the following parties who represent that a jury fees will be timely posted.  (CRC, Rule 212(i)(4)-(5)):

Montecito Water District

Carpinteria Valley Water District
Penfield & Smith Engineers, Inc.

The estimated length of trial, including pre-trial motions and jury selection is forty (40) days (220 hours) (CRC, Rule 212(i)(6)). 
No later than ten (10) days before the trial date, each party shall file, serve and, e-mail to the Court at jbrown@sbcourts.org as an e-mail attachment (Microsoft Word preferred) the following:

The table of contents of the party’s proposed exhibits in the evidence binder;

A complete witness list of the party’s proposed witnesses;

The party’s trial brief; 

Any in limine motions offered by the party;  

A list of the parties’ requested CACI jury instructions, by number, together with a document containing the edited text of each CACI Instruction as the party wants it given; 
The text of any requested special jury instruction, with supporting authorities;

All parties shall meet and confer and prepare a joint evidence binder with sufficient copies for the witness stand and a copy for each side in the case.  The evidence binder shall be lodged with the Department Four clerk on or before the trial date and shall comply with the following requirements.

Exhibits shall be numbered serially, without designation as “Plaintiff’s” or “Defendant’s”;

Each party shall be assigned a block of numbers sufficient for the number of exhibits to be offered by that party, with the lowest numbered block assigned to the plaintiff;

There shall be a separate, numbered tab in the binder for each exhibit or group exhibit;

Each group exhibit shall have an internal numbering system (Bates stamp or pagination);

Impeachment exhibits need not be in the evidence binder, but a numbered tab for a  “reserved” exhibit must be in the evidence binder for each impeachment exhibit; and

Medical bills or invoices shall be tabbed separately from medical records.

All parties shall familiarize themselves with the Department Four web page at http://www.sbCourts.org/general_info/judicial_officers/jbrown/  and the “Department 4:Forms” particularly the “Pre-trial Order” forms and be prepared to provide all information required by the order at the pre-trial conference on the first day of trial.

7. SCHEDULE OF CASE MANAGEMENT CONFERENCES
The Court will conduct further complex case management conferences approximately every seven (7) weeks on Wednesday afternoons in this department. (CRC, Rule 212(i)(11)-(12); App. to CRC, Div I, §19(e)(12)). 

In order to reduce file congestion:

(1) No courtesy copies shall be delivered to the Court; 

(2) Where the Court’s orders require only service of a document the parties shall not also file copies of that document.

All law and motion matters shall be set for hearing at a complex case management conference.  If a matter is not set for a scheduled complex case management conference hearing, the notice of motion shall contain a certificate by counsel for the moving party why special setting is required.

On or before the Friday before a scheduled complex case management conference, the parties shall submit to the Court by e-mail at jbrown@sbCourts.org an electronic copy of the previous complex case management order with any changes or additions inserted into the order in a contrasting colored font. The parties shall meet and confer and, if possible, e-mail a single proposed complex case management conference order to the court with the suggested changes of different parties inserted in different colored fonts.  If the parties are unable to so meet and confer and prepare a single proposed case management conference order, each party may submit to the Court by e-mail at jbrown@sbCourts.org an electronic copy of the previous complex case management order with any changes or additions inserted into the order in a contrasting colored font. Filing of any other Case Management Statement is not required.  Microsoft Word is the preferred format. Proposals shall be limited to proposed findings and orders. Argument in the proposed amendments is prohibited.  Transmittal letters or e-mails to the Court concerning Proposed Case Management Orders or amendments thereto (other than e-mail transmitting a proposed order) are prohibited and not read by the Court.  The Court has authorized only submission of a statement of proposed amendments to or modifications of the then current complex case management order on the Friday before a scheduled CCMC.  Supplemental briefs and letters are not authorized. Circumvention by submitting argumentative material in the proposed modifications is prohibited. 
 Complex case management conferences in this case are set in Department Four as follows:

February 4, 2009, 1:30 pm

March 11, 2009, 1:30 pm
April 1, 2009, 3:00 pm

April 8, 2009, 3:00 pm
May 6, 2009, 3:00 pm

Wednesday June 10, 2009, 1:30 pm 
Wednesday July 29, 2009, 3:00 pm 

Wednesday September 30, 2009, 1:30 pm 

Wednesday November 4, 2009, 3:00 PM 

Wednesday January 13, 2010, 1:30 PM 

Wednesday February 24, 2010, 3:00 PM 
Wednesday April 14, 2010, 1:30 PM 

Wednesday May 12, 2010, 3:00 PM 

IT IS SO ORDERED.

Dated: February 24, 2010
 




________________________________

JAMES W. BROWN
Judge of the Superior Court         
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