

	


SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA BARBARA

	HOWARD CHOATE, VICTOR A. DOZAL, BILLY L. HENRY, ROBERT J. LEBEL SR., LEROY L. STRICKLIN, KENNETH J. WINDSOR, individually and behalf of all similarly situated current and former employees 

            


Plaintiffs,   

vs.

CELITE CORPROATION, and DOES 1 through 10, inclusive, 

             


Defendants.          


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case No.:   1336975 

COMPLEX CASE MANAGEMENT ORDER, 
ASSIGNED JUDGE: Hon. James W Brown

DEPARTMENT:        Four

HEARING DATE:     September 14, 2011
TIME:                          3:00 pm


On February 2, 2010 the Court designated this matter as complex litigation under the California Standards of Judicial Administration.

The purpose of this order is to establish a case management plan for this complex litigation in order to avoid inconsistent or duplicative rulings, reduce the costs of litigation, assist the parties in resolving their disputes and reduce the costs and difficulties of discovery and trial. This complex case management order supersedes all prior complex case management orders in this case.

On any matter about which this order is silent, the Code of Civil Procedure, other statutes, the California Rules of Court, and the local rules of this Court shall be controlling. 

On September 14, 2011 a complex case management conference was conducted in this matter.   An unofficial copy of this Order may be posted on the Court’s web page at http://www.sbCourts.org/general_info/judicial_officers/jbrown/ as a convenience to Court and counsel, but the filed order entered by the Court is the only operative order. The parties stipulate and agree that the e-mail by the Court to the e-mail address provided by counsel is equivalent to service as of the date of the e-mail and further notice of this Order is waived.

The Court considered at the conference, pursuant to Appendix to California Rules of Court, Div I, section 19(e) (Initial Case Management Conference, Complex Litigation), and Rule 212(i) of the California Rules of Court (Case Management Conference, Generally), the following subjects, and makes the following orders:
1. SEVERANCE, CONSOLIDATION OR COORDINATION (App. to CRC, Div I, §19(e)(2))

1.1. Severance 

The parties reached a stipulation attached as Exhibit 1 to the June 8, 2011 Complex Case Management Order entitled Stipulation for Order re Severance of Claims, Class Certification, and Stay of Litigation ("June 8, 2011 Stipulation").  The Court considered and approved the June 8, 2011 Stipulation, and signed the Order contained therein (“Order on June 8, 2011 Stipulation”) once a fully-executed copy of the June 8, 2011 Stipulation was filed.

Pursuant to the Order on June 8, 2011 Stipulation, the claims at issue in this case have been severed pursuant to Code of Civil Procedure sections 379.5, 598 and 1048, subdivision (b), into claims on behalf of the "Choate Class" and claims on behalf of the "Dozal/Windsor Class" as more fully described in the June 8, 2011 Stipulation.

1.2. Consolidation 

1.3. Coordination

2. STATUS OF THE PARTIES AND PLEADINGS

2.1. Current Status

	Operative Pleading: 04-29-09 Class Action Complaint For:  1. Unpaid Vacation Time; 2. Violation of Labor Code  §203;  and 3.  Unfair Business Practices, Business & Professions Code, §§17200, et seq.


	Party Plaintiff
	Parties Defendant

	Howard Choate, Victor A. Dozal, Billy L. Henry, Robert J. Lebel, Sr., Leroy L. Stricklin, and Kenneth J. Windsor
	Celite Corporation

	
	

	
	

	Party Defendant
	Served
	Severed


	Demurrer Motion to Strike


	Answer
	Dismissed
	Judgment

	Celite Corporation
	
	
	
	8/28/09
	*
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


*1st cause of action deemed dismissed w/prejudice as to named plfs and without prejudice as to putative class members
Upon entry of the Order on June 8, 2011 Stipulation, the Third Cause of action is hereby dismissed with prejudice as to Plaintiffs Lebel, Choate, Henry, and Stricklin, and without prejudice as to the members of the "Choate Class" other than Plaintiffs Choate, Henry, and Stricklin. 
2.2. Deadline and Orders on the Status of Parties and Pleadings 

On February 2, 2010, the Court designated this matter as a complex case pursuant to Rule 3.403, subdivision (b), of the California Rules of Court.  All discovery, motion, and other deadlines previously set in the matter were vacated, with new deadlines to be discussed at the Complex Case Management Conference on March 24, 2010.
2.3. Cross-Actions Deemed Filed, Served And Answered 

2.4. Pleadings Deemed Filed

2.5. Express Indemnity Claims 

3. COUNSEL 

3.1. Master Counsel List

The master list of counsel, their e-mail addresses and the parties is: (App. to CRC, Div I, §19(e)(11)):

	NAME
	E-MAIL ADDRESS
	PARTY

	Robert A. Cantore
	rac@gslaw.org 
	Plaintiffs and proposed class

	Joshua F. Young
	jyoung@gslaw.org
	Plaintiffs and proposed class

	Adrian Barnes
	abarnes@gslaw.org
	Plaintiffs and proposed class

	Jeffrey A. Dinkin
	jdinkin@sheppardmullin.com
	Defendant Celite Corporation

	Aaron W. Heisler
	aheisler@sheppardmullin.com
	Defendant Celite Corporation

	
	
	


rac@gslaw.org; jyoung@gslaw.org; abarnes@gslaw.org; jdinkin@sheppardmullin.com; aheisler@sheppardmullin.com
3.2. Liaison Counsel
3.3. Liaison Groups

3.4. Pro Hac Vice Admission of Counsel

3.5. Trial Counsel

The names and addresses of the attorneys who will try the case are (CRC, Rule 212(i)(9)): 

	COUNSEL
	E-MAIL ADDRESS
	PARTY

	Robert A. Cantore
	rac@gslaw.org 
	Plaintiffs and proposed class

	Joshua F. Young
	jyoung@gslaw.org
	Plaintiffs and proposed class

	Adrian Barnes
	abarnes@gslaw.org
	Plaintiffs and proposed class

	Jeffrey A. Dinkin
	jdinkin@sheppardmullin.com
	Defendant Celite Corporation

	Aaron W. Heisler
	aheisler@sheppardmullin.com
	Defendant Celite Corporation


4. MOTIONS

4.1. Preliminary Legal Question Schedule

4.2. Class Certification Motion 

Pursuant to the Order on June 8, 2011 Stipulation, the "Choate Class" was certified based on the "Choate Theory" only, as those terms are defined in the June 8, 2011 Stipulation.  Plaintiffs Choate, Henry, and Stricklin were appointed and designated as representatives of the Choate Class, and their attorneys of record were appointed and designated as counsel for the Choate Class.

Notice and an opportunity to request exclusion was provided to members of the Choate Class pursuant to the Order on the June 8, 2011 Stipulation.  Celite thereafter discovered that two Choate Class members had been inadvertently excluded from the Class List provided to the Claims Administrator, and so notice was not mailed to them.  Celite also discovered additional information relevant to the composition of the Choate Class on which the company is diligently following up.  The parties anticipate presenting the Court with a further stipulation for order to address these issues.  
Class Notice shall be provided to the two Choate Class members, who inadvertently failed to receive notice,  in the manner set forth in the June 8, 2011 Stipulation.  All deadlines related to the Excluded List and entry of the Judgment as to the Choate Class will be based on the expiration of these members’ 30 day opt-out period. 
The Court's ruling on Plaintiffs' motion for summary adjudication will establish liability against Celite with respect to all members of the Choate Class who do not timely choose to exclude themselves from that Class.  Accordingly, judgment will be entered against Celite as set forth in the June 8, 2011 Stipulation, without prejudice to Celite’s right to appeal from that judgment.

Because appellate review of the summary adjudication order with respect to the Choate Plaintiffs may have a significant impact on the adjudication of the severed "Dozal/Windsor Class" claims, the claims of the Dozal Plaintiffs and the proposed Dozal/Windsor Class have been stayed until the date ten (10) calendar days after the date on which the Judgment As To The Choate Class is affirmed on appeal, and is no longer subject to any further judicial review, as those terms are defined in the June 8, 2011 Stipulation.

4.3. Demurrers, Motions to Strike and Summary Adjudication Motions (App. to CRC, Div I, §19(e)(7))

Pursuant to the stipulated orders previously issued in this case, the Parties stipulated to a Joint Statement of Undisputed Material Facts, and a Supplemental Joint Statement Undisputed Facts, for the purpose of bringing cross-motions for summary judgment and/or summary adjudication.

Celite timely filed and served its motion for summary judgment and/or summary adjudication of each and every one of Plaintiffs’ Causes of Action.  Plaintiffs timely filed and served their motion for summary adjudication, limited to their Second Cause of Action only.  Both motions were fully briefed and submitted on January 12, 2011 after oral argument.
	Motion: Motion for Summary Judgment and/or Summary Adjudication 


	Moving Party 
	Responding Parties 

	Defendant Celite Corporation
	Plaintiffs Howard Choate, et al.

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Plaintiffs Howard Choate, et al.
	1/12/11
	1/12/11
	GRANTED as to Plaintiff Lebel's Second Cause of Action only

	
	
	
	


	Motion: Motion for Summary Adjudication of Plaintiffs' Second Cause of Action


	Moving Party 
	Responding Parties 

	Plaintiffs Howard Choate, et al.
	Defendant Celite Corporation

	
	

	Responding Parties
	Hearing
	Submitted


	Disposition



	Defendant Celite Corporation
	1/12/11
	1/12/11
	GRANTED as to Plaintiffs Choate, Henry, and Stricklin

DENIED as to Plaintiffs Dozal and Windsor

	
	
	
	


4.4. Discovery Motions 

4.5. Other Motions 

5. DISCOVERY

5.1. Special Discovery (App. to CRC, Div I, §19(e)(3))
5.1.1. List of Undisputed Facts

5.1.2. Defect List

5.1.3. Required Statements

5.1.4. Inspection and Testing 

5.1.5. Expert Information Exchange

5.2. Stages of Discovery

5.2.1. Stage One

Stage One discovery is limited to issues relating to class certification. Stage One discovery is hereby stayed pending the filing of the fully-executed June 8, 2011 Stipulation.  Once the Court signs the Order on the June 8, 2011 Stipulation, the litigation will proceed as described therein. 
5.2.2. Stage Two

Stage Two discovery is limited to issues relating to the merits of the Plaintiffs’ claims and the merits of the claims of any class certified by the Court.  Deadline for Stage Two discovery is 45 days before the trial call date.
5.2.3. Stage Three

Stage Three discovery is limited to expert witness reports and discovery relating to any designated expert witnesses.  Expert witness reports shall be served on all parties 45 days before the trial call date set forth in this or in future Complex Case Management Orders..  Deadline for depositions related to designated expert witnesses is 15 days before the trial call date.
5.3. Protective Orders (App. to CRC, Div I, §19(e)(4))

5.4. Document Depository (App. to CRC, Div I, §19(e)(9))

5.5. Interrogatories

5.6. Depositions (App. to CRC, Div I, §19(e)(8))
The following depositions, for the general purpose indicated, may be taken on the dates specified:

	Deponent
	General Purpose
	Date

	 Howard Choate 
	Class Certification Issues (Stage One)
	Stayed

	 Victor A. Dozal
	Class Certification Issues (Stage One)
	Stayed

	 Billy L. Henry
	Class Certification Issues (Stage One)
	Stayed

	 Robert J. Lebel, Sr
	Class Certification Issues (Stage One)
	Stayed

	 Leroy L. Stricklin
	Class Certification Issues (Stage One)
	Stayed

	 Kenneth J. Windsor
	Class Certification Issues (Stage One)
	Stayed

	Celite Corporation
	Class Certification Issues (Stage One)
	Stayed


5.7. Discovery Referee (CCP §639(a)(5))

5.7.1. Appointment

5.7.2. Additional Discovery By Leave Of Discovery Referee

6. ELECTRONIC CASE MANAGEMENT

Parties have stipulated to electronic service of pleadings at the e-mail addresses given herein.  (CCP §1010.6(a)(6))
7. ALTERNATIVE DISPUTE RESOLUTION AND MANDATORY SETTLEMENT CONFERENCES (App. to CRC, Div I, §19(e)(5))

7.1. Alternate Dispute Resolution (CRC, Rule 212(i)(1)-(2))

7.2. Mandatory Settlement Conferences (App. to CRC, Div I, §19(e)(5); CRC, Rule 212(i)(10))

8. TRIAL

This matter will be set for Trial at a future CCMC. The “Trial Date” is the operative date for discovery cut-off and other deadlines computed from the trial date.  However, the dates specified in this CCMO will control. If the case does not start trial on the Trial Date, the parties will receive an official “22-hour call out” no less than 22 hours before Actual Start Date by email and/or telephonic notice.  The estimated start dates of cases that are trailing will be published on the Department Four web page. The estimated start date is subject to change depending on criminal matters assigned to Department Four, priority cases assigned to Department Four, failure of prior cases to meet their trial estimate and other factors.  The estimated trial date will become more certain as the date approaches, but remains tentative.  

9. SCHEDULE OF CASE MANAGEMENT CONFERENCES
The Court will conduct further complex case management conferences approximately every seven (7) weeks on Wednesday afternoons in this department. (CRC, Rule 212(i)(11)-(12); App. to CRC, Div I, §19(e)(12)). 

In order to reduce file congestion:

(1) No Courtesy copies shall be delivered to the Court; 

(2) Where the Court’s orders require only service of a document the parties shall not also file copies of that document.

All law and motion matters shall be set for hearing at a complex case management conference.  If a matter is not set for a scheduled complex case management conference hearing, the notice of motion shall contain a certificate by counsel for the moving party why special setting is required.

On or before the Friday before a scheduled complex case management conference, the parties shall submit to the Court by e-mail at jbrown@sbCourts.org an electronic copy of the previous complex case management order with any changes or additions inserted into the order in a contrasting colored font. The parties shall meet and confer and, if possible, e-mail a single proposed complex case management conference order to the court with the suggested changes of different parties inserted in different colored fonts.  If the parties are unable to so meet and confer and prepare a single proposed case management conference, each party may submit to the Court by e-mail at jbrown@sbCourts.org an electronic copy of the previous complex case management order with any changes or additions inserted into the order in a contrasting colored font. Microsoft Word is the preferred format and proposals limited to proposed findings and orders with very limited surplusage or argumentative material are strongly encouraged.  The Court considers transmittal letters or e-mails to the Court concerning Proposed Case Management Orders or amendments thereto as ex parte communications and does not read or review them.  The Court has authorized only submission of a statement of proposed amendments to or modifications of the then current complex case management order on the Friday before a scheduled CCMC.  Supplemental briefs and letters are not authorized. Circumvention by submitting argumentative material in the proposed modifications is discouraged.

 Complex case management conferences in this case are set in Department Four as follows:

July 14, 2010 at 1:30 pm
August 25, 2010 at 3:00 p.m. (to confirm stipulated statement of facts for cross-motions for summary judgment/summary adjudication)
September 8, 2010 at 1:30 p.m. IS VACATED
November 17, 2010 at 1:30 p.m. (Hearing on motion(s) for summary judgment/summary adjudication) was VACATED by Minute Order. 
December 8, 2010 at 1:30 p.m. IS VACATED
January 12, 2011 at 1:30 p.m.

April 13, 2011, at 1:30 p.m.
June 8, 2011, at 1:30 p.m. 
July 20, 2011, at 1:30 p.m. (Hearing on motion for class certification) (VACATED)
August 10, 2011 at 1:30 p.m. (CONTINUED)
September 7, 2011 at 1:30 p.m. (Hearing on motion for class certification) (VACATED)
September 14, 2011 at 3:00 p.m.
October 5, 2011 (Hearing on motion for class certification, set by the Court's May 9, 2011 Stipulated Order) (VACATED)
October 26, 2011 at 1:30 p.m.
IT IS SO ORDERED.

Dated: September 14, 2011
 




________________________________

JAMES W. BROWN
Judge of the Superior Court      
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